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(In the robing room) 


MR. STEARNS: Your Honor, I think this is a very 


serious question in this case. 

THE COURT: It may be, but the question is, is it 
admissible? Where is the burden, first, to show that it was 
or was not intentional? Does the plaintiff have any 
burden? 

MR. STEARNS: The plaintiff has the burden, of 
course, of proving negligence. If he testifies to a set of 
facts as he does, then the views most favorable to him aie 
only suggestive in eqval measure of negligence as of 
deliberate act, in which case there is a taiiure of proo:. 

THE COURT: What do you say the plaintiff has to 
prove as to intent? 

MR. STEARNS: He has to prove negligence. If it 
is an intentional act, it is not negligence. If it is nut 
neyligence, it is only unseaworthiness. And the only preo: 
of unseaworthiness is through proof of vicious propensitics. 
The distinetion and the two ways you can ~~ 

THE COURT: I don't know. Unseaworthiness goes a 
long way. I don't know if I can agree with you. Never 
mind further discussion about it. How are they going to 
prove negligence? 


MR. STEARNS: That is Mr. Goldstein's problem. 
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2 THE COURT: That is his problem. 


a. 3 MR. STEARNS: I say the facts, and I would ask 


* } foc a charge, and I will -- and I would now ask that Mr. 


GUldslein not discuss this point of the e with Mr. Porss 


6 batween now and 10 o'clock tomorrow -- 


7 MR. GOLDSTEIN: I tell you pointblank that I wiil 


8 | discuss every part of this case with my client, and that 


nobouy can stop me from discussing the matter of the case 


10 | with my client. 
ll | MR. STEARNS: Unfortunately, then, we have a 
12 sé¢rious problem. 
i3 THE COURT: Let us go back to fundamentals. You ! 
iF 
4 6|!)6 say that it is up to the plaintiff here to show negligence on! 
15 | ths part of the ship; correct. 
It : c MR. STEARNS: That is right, sir. 
17 ! THE COURT: And if the plaintiff does not sho, 
18 neyliyence, you say there is no cause of action. 
\ 
19 | MR. STRARNS: No, sir, I say that of course he 
20 | has, as every seaman, a cause of action for negligence and/or | 
2] | unscaworthiness. In the context of this case -- 
22 | THE COURT: You say it cannot be unseaworthiness 
23 MR. STEARNS: I say it can indeed. | 
24 THE COURT: - It can. 
! 
25 | MR. STEARNS: Certainly. And here is how: It can : 
| 


‘ 
J 
Yar 


unscaworthiness if -- 


not of disposition, 


That is usually an assault case, ol 


TUE COURT: \s to the men? 
MR. STEARNS: If these men are 
whatever t case is, the catcn phrase -- 
Tilk COURT: 
course. 
MR. GOLDSTEIN: 


assault case. 


THE 


And when you get a turn, 


MR. S‘ "EARNS: 


COURT: 


Wait a minute. 


You see, 


He is trying to make this an 


I am listening to hin. 


I will tell you. 


whether it is an assauit 


case in the sense of striking with a hand or an object is 


unimportant. 


What I am talking about is an assault as an 


intentional act, and the intentional act breaking the train 


of negligence or being something apart from negligence. 


So if there is something done by a crewman to a 


crewman, where for example a fight breaks out, and one seaman 


strikes another -- 


THE 


COURT: 


Yes, and you have got co go back an. 


show knowledge, haven't you, and notice; right? 


MR. 


THE 


MR. 


STEARNS: 


COURT: 


STEARNS: 


A disposition not equal to -- 


How are you going to show that? 


I am saying if Mr. Goldstein can 


come forward with proof that Schmidt or Frank were not of 
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disposition, of equal stature of their calling, if they were 


people of vicious propensities, then the ship, if the jury 


believes intentional act, is unseaworthy. But if the jury 


believes an intentional act, not negligence, and there is 


no proof of evil disposition, then t' *re is a failure of 


proof. Because an assault case is in the main an unseaworthi 


ness action. The only exception is when a superior strikes 


a person below rank -- 

THE COURT: I understand all of that, but the 
application to this cé is somewhat remote, it seems to 
me. You will have an opportunity to move to dismiss this 
case after the -iaintiff closes. 

What have you_ got outsice the doctor? Anything, 
counselor? 

MR. GOLDSTEIN: I have two depositions. 

THE COURT: Whose are those? 

MR. GOLDSTEIN: They are Antoniou and Schmidt. 

MR. STEARNS: Both taken by the defendant. 


THE COURT: How long are those going to take? 


MR. GOLDSTEIN: I don't know, Judge. I don't know 


how wuch the defendant is going to read from them. 


THE COURT: I am asking you how much your part of 


i 


| 


those depositions is going .o take? I am not asking you what 


his is going to take. 


| 


if 
~ 


31 


ae 


19 


probably make the 


MR. GOLDSTEIN: 


A half hour 


THE COURT: All right. 


at the most 


And then I don't know 


Ller you want to read yours at that time or reserve for 


tle delendant's time. Which do you want to do? 


MR. STEARNS: I would assume -- what would you 


THE COURT: Oh, he wants the doctor, 


hursday sometime. 


plan then? Is this doctor still scheduled for -- 


I suppose, 


MR. STEARNS: He has rested on liability. I wi.i 


sposicLlons. 
, 


THE COURT: You won't be at a conclusion, coun:. lor,; 


wotions and then read my sections of ths 


technically. Both of you got yourself into this nuisance 


Low 


of combining a united trial and now the doctor can't skovw up. 


ion't want to split it back again, Mr. Stearns, if that 1s 


what you are talking abo 
MR. SEARS: 


MR. GOLDSTEIN: 


bold as to get a word in here -- 


ut. 
No. 


Judge, 


as I gather, 


if I may be so 


THE COURT: I was going to call on you. Go aheu.i. 


MR. GOLDSTEIN: 


I gather, Juceje, that what Mr. 


Stearns is saying is that if I will rest without putting my 


doctor on, and be allowed to put the doctor on out of turn, 


Mr. Steacns will then make his motions, and if your Honor 
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Dy | ienies those motions, se will then put on his entire cac<c | 
3 with tie exception of his doctor. And then we will have | 
4 | the two doctors at the end of it, which will probably be | 
5 : just about Thursday. | 
6 MR. STEARNS: First of all, I didn't say that. | 
7 What I said was that I considered doing that. I don't know | 
8 | whether I will. | 
i] 
9 MR. GOLDSTEIN: I didn't say you will. | 
16 THE COURT: You have got to talk about realities 
il | before you start throwing things up in the air. | 
12 MR. STEARNS: But I am principally concerned here ! 
13 with -- | 
14 THE COURT: I think what you are concerned with | 
15 Way wall await any motion made by you at the end of the | 
16 plaintiff's case so far as liability is concerned. I don't | 
17 Say that that is going to be split again and divorced aguin. | 
18 there lias been a divorce and there has been a remarriage, and | 
i9 I think we have to go along on a remarriage basis now, such | 
20 as Ik peyret it. | 
21 Actually, it seems to me that this is a case, Ww | 
22 watter what each one of you may think separately, which o...jit 
3 to Le settled for an agreeable amount. I an going to a3h 
2A Mr. Goldstein if he will specify at this time a reasonabic 
% amount which his client will take. I await you~ answer, | 


rs 


to 


eye 
ae 4 #5 92,1 
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THE COURT: He says what never happened? 

MR. STEARNS: He says the slippiny or the man | 
béiny pulled forward. | 

THE COURT: There you are, counselor. You might. 
not gel to first base on the liability part. If this has 
<o yO to the jury, it will have to go with a complete: Lit 
on special verdict, both on liability and on damages. I am 
not going to obviate that. You must have that. 

MR. GOLDSTEIN: I don't object to that, Judge. | 

THE COURT: If you did, I would overrule your 
objection. So that is that. 

MR. GOLDSTEIN: That is an additional reason wl.) lL 
won't object to it, Judge. 

THE COURT: I have to note some degree of agreement | 

MR. GOLDSTEIN: Judge, ”“ think a fair sum for 
settlement at this moment -- 

THE COURT: Say it softly, now. 

MR. GOLDSTEIN: -~ without being left to the 
exigencies of the trial, is $12,500, 

THE COURT: I don't know, from what I hear so tui, 
it is questionable whether he can ever prove $12,000 in dumagds, 
assuming you can bridge the gap of liability. Is that your 


lowest figure now? 


ee el er 


MR. GOLDSTEIN: I think that isa fair figure. 
& 
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MR. STEARNS: That is an absurd figure, if I may 


MR. GOLDSTEIN: You always may say SO. 

MR. STEARNS: Here is a man who made between 
November of 1972 -- reported income of $148 in a period ot 
two years. 

MR. GOLDSTEIN: So what? 

MR. STEARNS: Here is a man with a history of com- 
plaints about pains in his back, back to 1967. 

MR. GOLDSTEIN: ‘There were no conplaints about 
pains in his back. 

MR. STEARNS: I will read them, I will read then 
when the doctor gets here. We will go through the whole 
thing. 

MR. GOLDSTEIN: Fine. 

MR. STEARNS: And this is a guy who the man he is 
working with says that his accident never happened. The 
bosun said the man said something to me about pain in his 
back, not that he had had an accident. He doesn't cell the 
bosun, he doesn't tell the chief mate, he doesn't tell the 
doctor at the New Orleans hospital, he doesn't tell anyone 

THE COURT: I am not going to press this matter. 
I am not going to waste my time. 


MR. STEARNS: I won't consider settlement for that 
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Figure. 

THE COURT: Let us go ahead. How long are you 
going to be on redirect tomorrow? 

MR. GOLDSTEIN: Of the plaintiff? I don't think 
very lony. 

THE COURT: How long is not very long -- half an 
hour? 

MR. GO':D’ TEIN: Twenty minutes, a half hour at the 
most. 

THE COURT: Put that down. We w‘.] see how close 
it comes. 

MR. SULDSTEIN : I may surprise you, Judge. 

Tik COURT: You might surprise me by going ten 
minutes, I suppose. 

MR. COLDSTEIN: That is what I mean. 

THE COURT: It is very unlikely. 

MR. GOLDSTEIN: I may surprise you by not asking 


him any yuestions. 


THE COURT: That wouldn't surprise me either. 


MR. GOLDSTEIN: Because as a matter of fact I think! 


cle plaintiff held up very well, and I don't know what thire 
is to really go over. 
THE COURT: I think you are overoptimistic if you 


Say that. It is not the impression which it seems to me aay 


we 23 
LGasGuable juro. night think of that kind of operation, 
if L can Say so. He gives a very incomplete, inadequate 
eficet to me, and I don't know why it isn't the same way 
éuch ot the jurors. But I am not deciding it. 

MR. STEARNS: Your Honor, I will say this: Uniess-+ 
and I have read these depositionr-~unless chere is something 


in there that ~ don't see, unless there is something about 


procedure, out of this man who was lifting his third 
machine -- 


THE COURT: Get your dep: ition and let me see it 


MR. STEARNS: I do. 't see that there is any basi: 
€ 

for any liability. ? 
THE COURT: Read the part you say is pertinent. 
MR. STEARNS: This would be Mr. Schmidt. He gives 

a description 
THE COURT: _ Get right to the nut of it. 
MR. STEARNS: (reading) : 

‘“OQuestion: I sive told you, have I not, Mr. Schmidt, 


| 
that tcroy Porss" -- this is a man I subpoenaed off the sii}; | 


1 never talked to him about most of »this.deposition --. 


$ 
“claims that while engaged in lifting the butteéerworth hose 


from one of the tanks o.. the ship on June 8, 1971, that yu 


and Mr. Francis Wherrity both, during the lifting operatio::, 
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suddenly let go both the hose and the line, causing him to 
bear full weight of the hose and the machine. 

"Mr. Goldstein: Objection. It is not our clain. 

"Mr. Stearns: It is one of the things that has 
heen said in the deposition, is it not? 

"Mr. Goldstein; Not in that way. 

“Mr. Stearns: All I can say is it is my understind 
ing of the claim. 

"Mr. Goldstein: You are entitled to have your 
undesstanding, but I will object and raise the objection at 
the time of the trial. 

"By Mr. Stearns: 

“Question: Did that occurrence happen? 

“Answer: No, it never did happen. 

"Question: D: 1 you ever see Mr. Porss at any time 
during the period that you were a shipmate with him on the 
Overseas Aleutian in early June 197], did you ever see him 
yanked off his feet while he, you and Wherrity were handling 
the butterworth hose? 

“Answer: No." 

Mr. Goldstein was on for forty pages trying to 
break that testimony. He never broke it down. 


MR. GOLDSTEIN: So says Mr. Stearns. 


THE COURT: Wait a minute. I am talking to Mr. 


» 


Stearns. 

You say it wasn't broken down as a result of that 
elaborate cross-examination? 

MR. STEARNS: No, I am talking about -- this is Mr. | 
Schnidt's testimony. 


THE COURT: Mr. Schmidt I mean. 


MR. STEARNS: Mr. Schmidt said it never happened, 
and Mr. Goldstein tried to cross-examine him. 

THE COURT: That is what I say. You say he did 
not break down Schmidt's, testimony? 


MR. STEARNS: Not at all. 


THE COURT: well, there you are. I think you had 
better think more than once, counselor. 


MR. GOLDSTEIN: There we are what? 


| 
| 
| 
| 


THE COURT: I am not kidding you at all. 


MR. GOLDSTEIN: Judge, you mean because Mr. Stearns 


has made a statement, so that's it? 


MR. STEARNS: Read it. 

MR. GOLDSTEIN: I read it. Stop waving it in wy 
face, please. 

Judge, I have been spending the afternoon while 
Mr. Stearns has been plowing through Mr. Porss checking off 
that deposition. And I have gone through that devosition 


with a fine tooth comb. I am prepared to read substantiel 
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portions of that. 

THE COURT: That is going to take some more time. 

MR.GOLDSTEIN: I have never been considered so 
stupid Chat I read major portions of depositions which refute 
ny client's case. 

The mere fact that Mr. Stearns has decided that 
1 have not broken Mr. Schmidt does not mean a hill of beans 
to me, Judge. That is his problem. 

MR. STEARNS: Mr. Goldstein, on a different topic 

THE COURT: Wo. 

MR. GOLDSTETN: That is his problem. 

THE CUURT: No, it is your problem too. You 
apparently can't even imagine that his testimony might he 
believed by the jurors. 

MR. GOLDSTEIN: It may well be believed. I can 
also imagine that if the jury believes Mr. Porss and does not 
believe Mr. Schmidt when he denies that the accident ever 
happened, does not believe that he was telling the truth, 
then I can see myself getting $35,000 to $40,000 in this 
Cass. 

THE COURT: I think you are ill-advised, counselor. 
I am not going to spend any more time. 


MR. GOLDSTEIN: That may well be. 


THE COURT: You are willing to take how much, 


ro 


10 


ll 


21 


2 
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twelva? 

MR. GOLDSTEIN: Twelve-five. 

THE COURT: Has that gone up or did you say that 
be Lore? 

MR. GOLDSTEIN: No, twelve-five. That is the 
figure I said before. 

THE COURT: I want to be certain what we are going 
to do tomorrow before we break up. 

MR. STEARNS: You are going to be twenty minutes 
on redirect? 

MR. GOLDSTEIN: No, he said a half hour. You 
said you hope it would be twenty minutes. 

THE COURT: A half an hour. If it is a half a: 
hour, I will be greatly surprised. 

MR. GOLDSTEIN: I think I will be too, Judge. | 
think you will be surprised because it may be substanti:l! ly 
less than that. 

MR. STEARNS: Your Honor, I am going to ask ayain 
tomorrow morning to be permitted to cross-examine. 

THE COURT: About intent? What questions can you 
ask which go to that, really? 

MR. STEARNS: What I was attempting to do was ask 
him what I think is the perfectly proper question of whether 


or nut he believed -- 
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THE COURT: What difference does that make? 

MR. STEARNS: Because this is some evidence of 
what »cally happened, what his belief and impression are. 
ile is the only one there. 

THE COURT: No. There were three of them ther... 
WL there three? I don't know how much you can get out 


of 1 y asking an opinion. It is not a situation in which 


an Opinion bit of testimony, no matter how qualified he mi-jht 


Le, is particularly helpiul. 

MR. STEARNS: What I am driving at is, if this 
case yoes to the jury where the inferences are no more 
substuntial that this was a negligent act than that it wos 
an intentional act, there is a failure of proof and 1 wiil 
so argué to the jury. 

THE COURT: It say be, but I don't see how it van 
get there now on an intentional basis. I don't see how y«u 
can yet out anything from the plaintiff as to what he 
believes. 

MR. STEARNS: Your Honor, before Mr. Gol“stein 
got up, I don't know whether the reporter got tie initia) 
beyinning of his answer, but I think it started with "I 
don't, but." 


THE COURT: Well, there are a lot of "I don't 


ee ee 


knows" sprinkled all through the testimony on cross~exam;natidqn, 


1 - we 1.7 | 


to 


no doubt about that, and many on the direct, no doubt about 
3 | that. 
} 
MR. STEARNS: But, you see, I asked him flav out, 
| Do you think this was delibe~ate?", and he said, "I don't 


know, but" -= and was going to suggest in what fashion he 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


THE COURT: Well, you can reject it. 


q thought it was deliberate. 
8 | MR. GOLDSTEIN: Beautiful. 
| 
. THE COURT: Did somebody stop him? 
10 MR. STEARNS: Yes, Mr. Goldstein, doing his jo). 
il | MR. GOLDSTEIN: Judge, you have now heard a straight- 
\ 
12 | forward opinion by Mr. Stearns. 
13 | MR. STEARNS: That is it, that is opinion. ) “s 
" MR. GOLDSTEIN: Which I totally reject. 
i 
5 | 
| 


i 
! 

MR. GOLDSTEIN: You know, the fact that Mr. Stearns | 
j 


7 makes a statement, Judge, about what he thinks Mr. Porss i: 


t 
18 going to say or was going to say really does not amount to | 
19 much, Judge. | 
21 


that. lle is endeavor‘ng to ask the question. 
MR. GOLDSTEIN: ‘I don't know what else he is 


| 
20 | TUE COURT: I don't think he is attempting to do 
| attempting to do. 


gy & B RB 


know, but" -- and it was my impression that the man was 


—— 


| 
} 
MR. STEARNS: I thought I heard him say, "I don't | 
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la 
going to launch into what he thought was a cunning 
suggestion that maybe he did go to hurt him. 

THE COURT: Can you state where this question is? 
Was it the last one? 

MR. STEARNS: It wou’ ot be the last question, 
L t would be -- 

THE COURT: Next to the last? 

MR. STEARNS: Very close. 

THE COURT: Mr. Reporter, would you see if you 
can find that. 

(Record read) 

MR. STEARNS: I guess I was mistaken. 

THE COURT: I think you were mistaken. 

We will have thirty minutes of rehash, probably, 
unless you adhere strictly to redirect, which will contuin 
only watters submitted on the defe.se. 

MR. GOLDSTEIN: I will submit, Judge, that I think 
that Mr. Stearns' cross-examination was exceptionally 
couplete and probably opened up every conceivable door fcr 
me for redirect examination. 

THE COURT: I don't agree with you fully. I don't 
know how many doors I think he opened. 


MR. GOLDSTEIN: [ don't think that any of them 


really mean very much, Judge. 


TIE COURT: All right. I will pass on the question, 
when it comes, and if there is an objection that it is not 
redirect, I shall have to pass on it. 

MR. GOLDSTEIN: Fair enough. 

TIIE COURT: And I am not too liberal on what is 
redirect, I must tell you that, and I don't think any judye 
should be. After that, what are we going to do tomorrow? 

MR. GOLDSTEIN: I am going’ read parts of two 
depositions. 

THE COURT: Do you want to read depositions 
tomorrow, Mr. Stearns? 

MR. GOLDSTEIN: I am also going to read the 
interroyatories and answers to interrogatories. 

THE COURT: Do you know which ones you are going 
to read? 

MR. GOLDSTEIN: All of them. 

TIE COURT: I want you to sit down either now or 


early tomorrow morning and indicate which ones you are going 


to rcad, te counsel, and to see if there are any of them tu 


which he objects. 
MR. GOLDSTEIN: He can't object, Judge. 
THE COURT: Wait a minute. Whose answers are they? 
MR. GOLDSTEIN: They are answers to my interroya~- 


tories. 
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i} THE COURT: chought they were something elssé 
“ | 
3 7 Ad right. 


a Yes, he can object. | 


Fab | 


MR. GOLDSTEIN: He can't object to my reading liis 
anuwers to my interrogatories. 
J TUE COURT: Yes, he can. 


| 
i MR. GOLDSTEIN: And I can't coject to his readiny 


read the rest of the depositions. 


8 
i 
¢ . 1 tine. 
i 
0 } THE COURT: I think you are wrong. He can ob}j::::! ; 
r 
i if the question is irrelevant. Did you ever hear of that? | 
° 2 MR. GOLDSTEIN: Irrelevancy, yes. | 
3 | MR. STEARNS: Incompetent. 
Mo MR. GOLDSTEIN: Irrelevancy. 
IS MR. STEARNS: Immaterial. 
Ww | MR. GOLDSTEIN: Irrelevancy. | 
| 
7 | THE COURT: He has a righ” vo object. What 1 want : j 
: 18 | you to do is to indicate to him which ones you are going to | 
19 | read. . | 
20 | MR. GOLDSTEIN: I am going to read them all. : 
21 THE (CURT: He is going to read them all. So Ls | 
2 ready, counselor I don't want any fooling around on thai. | 
: os Then after that what else are you going to do? | 
2A | MR. STEARNS: If he will rest, your Honor, I will | 
5 | | | 
| 


foot 


MR. GOLDSTEIN: I will rest subject to Dr. Seaman 
coming in Thursday morning, coming in Thursday morning. 

THE COURT: I don't know where that leaves us. Is 
that going to leave us with a motion? 

MR. GOLDSTEIN: He can make his motion before 
br. Seaman, because Dr. Seaman has nothing to do with what 
his motions would be on. 

THE COURT: Oh, I don't know. There may be souc- 
thing about damage claims, and on that will you please state 
on the record, is there any claim here, Mr. Goldstein, for 
past lost wages? 

MR. GCLDSTEIN: Yes, there is. 

THE COURT: What period and how is it arrived at? 

MR. GOLDSTEIN: There is a pretrial order. It 15 
in the pretrial order. My recollection is $7,000. 

THE COURT: All right. Is there any claim for 
future suffering and disability? 

MR. GOUDSTEIN: Yes. 

THE COURT: Is there any claim for past sufferiiy 
and disability? 

MR. GOLDSTEIN: Yes, there is. 


THE COURT: Are there any figures? 


MR. GOLDSTEIN: I don't believe there are. 


MR. STEARNS: In addition to the master's 
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certificate from the Longview Victory, I have the medical 


loys. 


THE COURT: You may offer the medical logs. 


MR. STEARNS: Do I need to bring the medical lous 


From the law firm or the company to authenticate them? ([t 


is a photocopy. 


MR. GOLDSTEIN: Where are the original logs: 
MR. STEARNS: I have copies. 


MR. GOLDSTEIN: You mean these are the medical Ilinjs 


of the Longview Victory? 


MR. STEARNS: Yes. 
MR. GOLDSTEIN: Let me look at these things. 
THE COURT: Have you got them here? 


MR. STEARNS: The reason this is relevant is that 


xe man said he got off the Longview Victory pecause of a 


pain in his back. 


be done. 


L972 + 


THE COURT: All right, that should be admissible. 
MR. STEARNS: What do you require? 

MR. GOLDSTEIN: i require looking at them. 

MR. STEARNS: It is on my desk. 


THE COURT: He wants to see them, but that should 


On the pretrial order, date of accident to November 


e\ 


MR. GOLDSTEIN: That is when he got on hi 


ship after the accident. 


AN 


gs first 


pe COURT: How aid you base that? How did you 


514,000, counselor? 


MR. GOLDSTEIN: That is about fifteen months, 


THE COURT: low did you get that, no matter how 


many months it is? 


MR. GOLDSTEIN: As I recall, it was $900 


COURT: $900 a month? 


GOLDSTEIN: yes. 


court: Is that what he said yesterday? 


MR. GOLDSTEIN: Yes. 


a month, 


\ 


\ 


quiz COURT: Well, that is a matter for you to check| 


if you want to dispute it- 
Are you going to claim travel 


expenses to the public Health hospital? 


ing 


MR. GOLDSTEIN: I may, guage. really don't think| 
\ 


; am not quite sure about that. 
THE COURT: I don't thirk it is relevant. 
MR. GOLDSTEIN: It is 4 permitted item. 
Pie COURT: Who said so? Who says that? 


a free ride. 
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is for the transportation to the nearest Public Health 


Service, 


get the 


MR. GOLDSTEIN: 


THE COURT: 
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“yr : 
ford) 


That isn't for the treatment. 


that 


I know it isn't. But he goes thers !.) 


free treatment. 


MR. GOLDSTEIN: That is right. But it stil cost 


hini money to go there. 


told us how much that was. 


today. 


THE COURT: 


MR. GOLDSTEIN: 


THE COURT: 


Maintenance and cure, you haven't yet 


Well, go get it, please. 


What is the claim for maintenance and cure? 


MR. GOLDSTEIN: 


THI. COURT: 


I asked you what is your claim. 


you asl. how much you had been paid? 


MR. GOLDSTEIN: My claim is $8 yer day. 


THE CURT: 


I said you were to get it for 


Judge, I have it right outside. 


Didiu't 


That is 1€ usual contract, isn't i':? 


MR. GOLDSTEIN: Right. From August 6, 


1971, 


which is the last day that they paid maintenance and curs, t.0 


tines time 


THE COURT: 


What date? 


MR. GOLDSTEIN: March of 1972. 


THE COURT: 


What date in March? 


The paid maintenance and cure, Jixisii. 


MR. GOLDSTEIN: I don't know the exact date, Juise. | 


it was a day that he was marked fit for duty, and he says 
that it was March 1972. 

THE COURT: Is that the final date? 

MR. GOLDSTEIN: That is the date that he was i 
Lit for duty. 

THECOURT: When did he reach his maximum 
What is the claim? 

MR. GOLDSTEIN: I don't know that he has ever 
reached his maximum cure. Ile still gets the pain, it réturns 
he has the weak back, he has an unstable back. 

THE COURT: Of course, alleviation is not treatment , 
that is, it is not something that gives rise to maintenance 
aud cure. 

MR. GOLDSTEIN: That is correct, Judge. That is 
why I say that he js entitled to maintenance and cure onl 
until the time that he was declared fit for duty in March 
of 1972, and this is from August -- 

- THE COURT: Do you have a different date, 
counselor? 

MR. STEARNS: What happened was this: He was 
declarea fit for duty after a perfunctory bit of treatment 
at the Public Health Hospital, I think on August 6, 1971. 


But he persisted, I think consistent with what were then his 
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We 
work patterns, he didn't go back to sea and he went back tu 
the hospital some period of time later. 

THE COURT: Have you got any other medical opinion 
to contest this, this second not fit? 

MR. STEARNS: Yes, yes, in view of the fact tiiut 
the nian never had substantial complaints, in view of the 
fact that he does have a prostate infection of ten years 
standing, which is, as I understand it, as he admits, the 
cause of back pain. 

MR. GOLDSTEIN: Who admits? 

THE COURT: Wait a minute. Go on, Mr. Stearns. 

MR. STEARNS: The plaintiff. 

TIE COURT: Keep quiet. 

MR. STEARNS: If there were a second period of mit 
tit itor duty -- and according to the Public Ilealth there 
ae ~~ this was (1) either brought on by exaggeration o! 
symptoms by plaintiff himsel¢ or (2) was the product of a 
chronic condition that was not really causally connected 
wilh sevilla he says happened. 

THE COURT: What do you say was the maximum cure 
date? 

MR. STEARNS: August 6, 1971, when he was first 
declared -- 


THE COURT: Have we got to send this thing to the 


| 
i 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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we Zi 
jurors? 

MR. GOLDSTEIN: Yes. 

MR. STEARNS: I would consent that it not go to 
the jurors. 

MR. GOLDSTEIN: No, I would think that it does 
to the jury. 

THE COURT: You will have to submit requests to 
charge, counselur, and you will have to get them in 
tomorrow. 

MR. GOLDSTEIN: I will, Judge. 

THE COURT: You choose your method, you choosc 
your requests too. That is involved. 

You say we will have the doctor here Thursday 
morniny? 

MR. GOLDSTEIN: Yes, sir. 

THE COURT: In all likelihood, maybe we can ge? 
I don't know yet -- a set cf summations on Thursday after- 
noon. ‘then we will have to go over.until Monday. I told 


you that. You or your client, I don't care which, ought to 


have to pay something for this delay in the administration of , 


justice. However, I suppose you can't help it and it is one 
of those miserable sit»ations which do occur. Now our plan 
for tomorrow is all set. 

MR. GOLDSTEIN: Yes, sir. 


(An adjournment was taken.) 
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Likoy voRSs 
-against- 72 Civ. 1600 
MART? LIAL OVERSEAS CORPORATION 
April 9, 1975 
10:00 a.m. 
iIn the robing room.) 

THE -.uns: First, and this applies to the cross- 
crxamination question attempted whereby Mr. Stearns 
attempted to ask the plaintiff his opinion as to what 
these other two employees were going to do -- it is my 
ruliny as follows: I shall have to sustain the objecti«ui. 
{t. seeins to me that in order to prove any intent, ther: 
must be some tangible, observable phenomenon of some ki..:. 

~Thereftore, I have to sustain the objection. 

Now, the second thing is this: -- and this 


aj plicas more to Mr. Goldstein -- yesterday afternoon, «as 


I recall it -- I don't know the exact verbiage -~ but at 


one point your plaintiff-client said he would answer no 


move questions. Whether he referred simply to the line .! 
questions or whether he referred to any questions, I dos’: 
kuow. In any event, it is just as bad, one as the oth..i, 
ani I want you to warn him and I want you to warn him 
chat if that continues, I may be compelled to consider . 


motion to strike his direct testimony. I think that's ti. 


a 
o1 
C1 


iv. iy the time it arises, and I hope it will not ari: 


[I sliuill have some cases. I think that's the law. And cer- 


talnly you can't expect to continue a case if the Plaintiff 


himself will not answer questions. That's all I have. 


6 || Now, the proceedings as I understand it: You ure 


~] 


throujh, aren't you now, with your cross, Mr. Stearns? 


8 | MR. STEARNS: Well, I was planning, at the tii: | 

9 } tl was asking the questions, to go ahead with this question | 

10 | ot intention. There are probably a few things that I aniyit 

11 | think to ask him. ! 

12 | THE COURT: I thought you had concluded. i 
Ht} 

13 | MR. STEARNS: TI will conclude, sir. 

14 | THE COURT: You concluded now? 

is | MR. STEARNS: Yes. | 

16 | THE COURT: “Wow, then, there will he redirect | 

17 } as we stated yesterday, by Mr. Goldstein. 

18 ‘MR. STEARNS: Yes, | 

19 | THE COURT: And what do we have then? | 

20 MR. GOLDSTEIN: The two depositions and the 

21 } defendants -- % 

22 THE COURT: You have some depositions to real. 

pA} | MR. GOLDSTEIN: Yes. I want to read parts of | 

4 1 tuo iepositions. | 

25 | THE COURT: Now, after that, are you willing t. 


| 
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3m 3 sue) 
\ipuiate that the defendant proceed with its case? 

MR. GOLDSTEIN: Yes, I am. 

MR. STEARNS: At that point, you will rest -- 


THE COURT: I can't compel you to do so. 


* &* #£ ee HH HH HE KH OH OF 


(266) 
“A 2 42 Eh. oO AR FTO Bio U,; havin: 


first been duly sworn by Alice Pizzo, a Notary 
Public of the State of New York, was examined and 
testified as tetiove: 

“HXAMLNATION BY 

NR. CORWIN:" 


Mr. Corwin is an associate of the law firm cf 


Hoight, Gardner, Poor & Havens, the attorneys for the 


2 
! 


odes dt esvhed mit. 
TUE COURT: Yes. 
Would you state your name, please? 


Angelo Antoniou." 


THE COURT: You don't have to put in his residence; 


32 
t 
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"Antoniou" 


MR. GOLDSTEIN: Page 3, line 2 


About how many years prior to June of 1971 had 


You seived on tankers? 


A good six years. 


Were you acting as boatswain on those tankers? 


For the most time. 


What are your duties or responsibilities as a 


boatsvain? What does your job consist of? 


Assisting all the deck hands and cooperate with 


. 


ity Chief officer and we decide what we are supposed to 


do on the ship, the job. 


"Then I go and perform all the jobs. I tell 


each man what to de. how to do it and where they got to 


go. l keep an eve on them, too." 


Line 18: 


"GY Do you recall when you served on the OVERSEAS 


ALEUTIAN? 


Yes. 


When was that? 


January the 4th. 


What year was that? Do you recall? 


1971. 


How long did you stay on board? 


I stayed there from January 4th to July 9th. 
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In what capacity were you serving on hoard? 
Boatswain." 
Line 14: 
Was it a freighter of some kind? 

"y Tanker." 
MR. STEARNS: Referring to the OVERSEAS ALEUD'r: 
THE COURT: It refers to the OVERSFAS ALEUTIA;. 
MR. GOLDSTEIN: Obviously. Everything does. 


THE COURT: Well, all right. Then say so the:.. 


ifot cverything, but in this case it does, on this questicn. 


0 How many tanks did the vessel have? 
Fifteen tanks. Five wings, five centers. Ti..:: 

io fifteen all together. 

“uy When you say ‘ve wings, that is five on each 
side of the ship? | 

A Each siae, right. 

"Q What is the layout on the ship? Is al) the 
iachinery and the house aft-or is there -- 
The house is amidships." 
MR. GOLDSTEIN: Your Honor, may I explain to 1. 


jury what"“amidships" is? 


THE COURT: There is no testimony here. You reat 


ord, that's all, counsel. 


MR. GOLDSTEIN: Mr. Stearns, can we agree th.it 


to 


2 


71 
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“() Did he work on the OVERSEAS ALEUTIAN while you 
were on board the vessel? 

ve Right 
() Do you recall what job he had, what his capacity 
wos? vias he a seaman? 


‘A His Job was an A.B. searan. 


“"y You mentioned the butterworthing before. What 


is butterworthing? 

"A Butterworthing is a machine that weighs about 
twenty pounds, approximately, °.4d it has a hose on it, a 
subber hose, seventy-five foot long, connectud to the 


machine. 


"We get ready and we put the machines down ani 
certain cargo -- it's a different cargo, different oil, 
different type. If it's a heavy oil, we start it from 
five feet every h *f an hour or every hour. It depends 
what the cargo is, what type. 

"Then every half an hour we slack the machine 
another ten feet. That makes fifteen. Another half hou: 
anoth., ten feet. That makes twenty-five. Another ha}: 
ali hour another ten feet. That makes thirty-five. 

"The last drop is at forty-three feet. We cut 
a little bit back because you can't go deeper than that. 


You can't go forty-five because it hits the hottom of ti. 
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ship when machine is not operating any more. 

“I wait to the. time comes up and I shut the 
machine off, Before I shut the machine off, I have a hose 
att. 1 eall them bleeders. You open this valve first 
Leto. you touch any machine, let the pressure go out, 


caccy #11 the pressure off the line. 


“Tt have to look that -- if the man open the right. 


valve; I have to look at it. It's my part of the job. 

It I see the hose running properly, I shut the machine oft 
and 1 wait at least three, four minutes to let the first 
machine take all the pressure off, all the water off, ihe« 
ose Lo be more light, and we pull them up. 

"y Mr. Artoniou, yo: ‘re talking about a machine, 

a butterworth machine, right? 

“A Yes. ; 

"cy What does that machine do- inside the tank? What 
is it's function? 

“A That machine got four different directions. ‘'n., 
yo around like this (indicating). They go around this wu, 
(andicating). They hit all the direction a ine tauh ee. 
Probably it goes two minutes this way, two minutes that 


way, tvo minutes this way circulates around so it hits all 


the tanks around (indicating). 


“When you say hits 2.1 the tanks, what is happens.) 


| 
| 


tylin 20 "Antoniou" 
insivdie the tank while this machine is in there? 

Washing. 

What is it washing? How does it wash? 

You keep hitting. 

What is hitting? In other words, what does thi 
machinery actually do? It is spraying something? 

oh Spray. That is right. Like a nozzle. Like a 

fire hose. They have two nozzles on the machine and thu 
sitcr comes out different directions, circulating. 

What kind of water is it? 

Salt water. 

Is it cold, hot? 


Usually we use hot water. 


Did Mr. Porss help you in this butterworthing 


while you were a boatswain? 
Yes, Mr. Porss, he show up the first day"-- 
Line 21: 
Did you ask him to help you with the butterwortli- 
ing or vas this part of his duties? 
"A When we start butterworthing, washing the tas 
See this man. Usually I have three men to do this joli.. 
af 5 What does each man do as part of his duties? 
Each man gets in position when the machine is 


ready Lo come up. 
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"iy Let's go back a little bit. You have talked 
about the machine being inside the tank. 
er Right. 
"CO How does it get inside the tank? 
"In other words, is there a hole of some kind? 
Right. Each tank have five holes in it. 
aa) Five holes?_ 
wy Yes, five. 
“ Is there a name for those holes? 
A They call them butterworth plates. 
"ey " .« plate is a plate that goes over the hole; 
is: thot right? 
zm Over the hole.” 
Line 24: 
"O What time ot day was it that Mr. Porss first 
started helping you or working with you? 
"A That was the third day after he come on-board 
the ship." 
Line 9: 
abit You were in the process of cleaning the tanks 
at. this time when he came to help you? 
"A He come out to help me. I call him up, the man 


on ie vateh, and my deck man -- deck worker -- includiis; 


ne, and was everything lined up and I started butterworihingy. 


"Antoniou" 
Do you recall what tank you were butterworthin.;.’ 
Three center. 
You mentioned there are five holes. 
Right. 
Or five plates. 
"Do you put just one machine inside each 
Each hole. 
You put a machine in the holes? 
Yes. 
How many machines do you put inside? 
"Now many can you operate at once? 


You can operate four machines. You can operal: 


two, if you want to. 


"T was operating four machines at that time, two 


each side. I was butterworthing the number three centcr. 


Mr. Porss was assisting you in this operation, 
the butterworthing? 

Not assisting me. Ie had to work. 

Working for you? 

I am the one being assisted." 


MR. GOLDSTEIN: If your HNonor please, may I have 


some water? 
Line 17: 
Let's concentrate about one machine. 


"you have a hole on the deck on the ship; is 
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that right? 

“py Right. 

si You put the machine down through this hole; 15 
that right? 

‘hy Yes." 

Next page, line 2: 

"Y) In other words, how do you lower the machine in 

‘A We lower the machine with a hand -- we lift thi 
Wwachinge up and put them through the hole. It depends how 
iwiny £eet you want to go. I was going five feet at the 
beginning. 

a0 low do you know how many feet you are lowerinyg 
the machine in? Wow can you tell it's going in -- 

"A By marks. 

"QO Where are those marks? 
A, Each hole has a mark, a wide strap. The two 


front ends, they got five feet. One end got five feet; 


? 


seven cy-five foot hoses. You start from five and then you 


~ 


head L£itteen. 
) The next mark after five is fiftecn? 
"\  Pifteen, Every ten feet after that. 
"O There is a mark at each ten foot distance? 


"y It's marked with a wide strap. You never miss 


with the number on it." 


it 


, 
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Page 15, line 6: 


Do you recall what had been the cargo in the 


were cleaning that day that Mr. Porss was helping 


There was crude oil. 

How long do you leave the butterworth machine 
each of these levels that you inZicated before when 

cleaning a tank that had contained crude oil? 
All together? 
No. You mentioned before that you lower the 
machine in states. 
Five feet. 


The first stage is five feet? 


Half an hour. 


Half an hour to each stage? 


Right. 

How many times would you lower it before the 
machine gets to the bottom? 

"A Four times. 

Half an hour at each stage? 

Right. 

What do you do when the machine is at the bottoun 
olf the tank? What is the procedure then? 


"You have got the machine atthe bottom and it 
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finished its last half nour. 


“What is the next thing that you do? 


The next thing I am doing, I am opening the 


ior, take the pressure off the line." 


, 
( 


Line 14: 

Then what do you do? 

Then I shut the valves off. 

What valves are those? 

All the valves for each machine that is on. 
The machines are the butterworth machines? 
That is right. 


~ 


low many machines were you operating this aft«. 


Four. 

You shut all four off at the same time? 
The same time, yes. 

What do you do then? 


~ 
“When I say ‘you,’ I mean you and the three m:i 


were working under you. 


I order the men to shut the valves off. I ai. 


chechimys iff the valve is complete off, hecause I am 


responsible for this job. 


a a 


"Then I wait two, three minutes, let the wate. 


come out: to complete the hose -- 


279 


"Antoniou" 

What hose is that? 

Butterworth hose. 
"() What is that hose between? What is at each endl 
iu hose that you are talking about that you let the 

drain out of? 

The one that is attached to the machine. 

The one attached to the butterworth machine? 

Right. As soon as they drain, you can tell the 
is empty. The hose is clamped right away. 
*() It flattens out? 

Flattens out. T!.en we Start pulling up. 


When you say "we," how many men pull the 


Three inen. 


They are pulling it up through the hole? 


Through the hole. 

Of the three men, what are their different jobs? 

Any man, he can get the center of the tank -- the 
hole and get the hose in one hand and the line in the othe: 


hand. 


This is the man in the center? 
That is right. 
Where are the other two men? 


One man stay each side of the man in the center. 
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First and they help him the same time (indicatin.;). 
Indicating an upward motion with two hands? 
That is right. They hold hecause he automati- 

he let it go and he gets another bight. 

The man in the center pulls up and the two men 
two sides -- 
They help him, too. 


What are they pulling on? You are indicating 


two hands. What is in each hand? 


‘N 


Each man got the hose in his hand and the other 
» the line. 

How big is that line? 

The line is two and a half inches. 

What is the line made of? 

Manilla. 

What is it attached to? 

Attached to the machine. 

llow big is the hose, the hose that you mention:: !¢ 

Seventy-five foot. . 

About how big around is that? 

Two and a half inches. 

They are pulling those two things up? 

Right. 


Who keeps track of the time as to when the machine 


' 


| 
| 
| 
| 
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is Supposed to be moved? 
I, The boatswain. That is ne. 


You know each time when the machine is 


That is right." 

Page 20, line 3: 

Can two men pull up the machine at the same tinc? 
It's impossible." 

Page -- 

MR. STEARNS: Your Honor, this is so out 


of context. I would ask that the next question be asked 


berore the context is lost. 


THE COURT: Yes. I think it should be read 1... 


MR. GOLDSTEIN: If your Honor please, I object 


I have the right -- 


THE COURT: You can object as much as you please 
but L'm going to direct it, counsellor. 


MR. GOLDSTEIN: That it be read now out of turn? 


lle has the right to read it after I finish. 

THE COURT: That may be, but I am directing 
because of context, that it be read now. Proceed accora- 
ingly. 

MR. GOLDSTEIN: Will your Honor note my excep~ 


tion to your Honor's direction. 
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THE COURT: I note your exception but will you 
do as I have directed. 


MR. STEARNS: Page 20, line 3: 


‘s) Can two men pull up the machine at the same 


It's impossible. 
") Just speaking about the machine itself, car you 


‘hat up by yourself as you stand there, if I had the 


hine sitting on the floor next to you? 


Cli 


"A Right. 

ae Can you pick up two of those machines at once” 
"ho Yes. 
One in each hand? 
a Yes. 

) About how tall are you? 

Five six. 

8) How much do you weigh? 

"R One thirty-five. 

av Would you have any trouble picking up that 

"A Not at all." 

MR. GOLDSTEIN: Now that isn't out of context. 


Do any of those questions mention the hose that 


yse men were picking up beside the machine? 


a 


2Ud 


1 i Ohlin 3a "Antoniou" 


to 


THE COURT: You «sill please continue to read 


3 | what you intend to read. 
4 MR. GOLDSTEIN: Thank you. May I continue j 
5 wcording to the rules of the Court? 
6 || THE COURT: Well, we will look at the rules of 
! 
| | 
‘a the Court. ' 
8 | MR. GOLDSTEIN: Yes, I would appreciate your 


Honour doing that. 


10 || THE COURT: Well, one section only, when part of | 

ll jj ’ dich ndeaias Sei offered in evidence by a party, an adverse | 

12} partly, then I require him to introduce any other part 

13 which ought to be considered with the part introduced, ai! | 

14 any party may introduce any other parts. | 
' Is |} Now, what do you want to know? | 

16 | MR. GOLDSTEIN: I want to know if I am allowe1 

17 | to 1ead this deposition in the way that I am entitled t: | 

18 read it and if -- | 

19 THE COURT: Not entirely. You are subject to | 

| Lh rule which I just read to you. | : 
| 21 MR. GOLDSTEIN: May I see that rule? | i ° 

THE COURT: Yes, of course, you may see it. li 


| 
n | MR. GOLDSTEIN: Thank you. 


5 : _ (Pause. ) 


24 \ THE COURT: Show it to counsel, too. | 
| 
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MR. GOLDSTEIN: Will your Honor kindly reau Chi: 
jain? Does it say anywhere that I am to be stoppe.! 
liddle of my reading vf a deposition by another 
for another party who insis: at that time that 
vhat he says I should read? 


THE COURT: That*s the way I interpret it, coun 


MR. GOLDSTEIN: Tnat he can interrupt me at i’ 
4 read what he wants in at the same time? 

THE COURT: He didn't do that. He asked you to 
it and you didn't and then he read it, so I am goin) 
is itd v , Se 

' 
Now, move on. 


MR. GOLDSTEIN: May I continue at this point, 


TUE COURT: Yes. Go on. 
MR. GOLDSTEIN: ‘Thank you. | 
is Page 23, line 24: 
of those three men, who is the one that has tli: | 
job of the ania people? \ | 
22 ‘7, They divide it. You don't just hold the line 
23 r the hose. You are supposed to lift the machine up, 
hole thing at the same time, but the center one always 


Little bit more weight; not too much." 


25 ts a 


~ 


a fan on each side. 


“2 


“sl 


supposed 


mah 


Cc 


2 


ull 


ute 


I have al 


back 


Bit 


this 


and 
jown. 
man 
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"Antoniou" 
MR. STEARNS: Excuse me. IT have lest y 
MR. GO.DSTEIN: Then over to page 26, line 13: 
During the time Mr. Porss was working under you 
what jobs did he do? | 
"You mentioned three men would lift the machine. 


"Of the three different jobs that you mentione, 


words, the three men, there is a man in the centei 


"Did the men rotate these jobs? | 
Not exactly. I have to tell them -- they ar: 
to take turns, Each one on each machine every 
the machine up. You can't do one man being in 
rall the time. The next man gets turn, anothe: 
turn. So lI have to do the most time myself. 
“When we were resting time, we sit over there. 
most half an hour. I saw this man was walkiny 
forth. So I call him up. I say come over hece. 


You don't have to walk back and forth.” 


THE COURT: Is there any agreement as to whor: 
refers to? 

MR. STEARNS: It's Mr. Porss, 
MR. GOLDSTEIN: I assume it's Mr. Porss. 


THE COURT: All right; counsel agree. 
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"Antoniou" C)oyg? 
Fata 


MR. GOLDSTEIN: 


‘ome cver here. Sit down. You don't have to wall: 


id for { want to explain to you something how 


perate here so you can get in down there and lil! 
hine up once in a while 

‘Me turned around and say 'My back hurts me.' 

Who war that man? 

That man was Leroy Porss. 

‘ 

About time was that? 

That was 9:30. 

Did he continue to work for the rest of the tlic? 

He was continued to work and I asked him furtl«: 

"How come your back hurts you?’ 

"The man tells me 'My back hurts me.‘ I don't 

9 do anything, you know. So I let him do whi! 
oing before." 

Page 28, line 3: 

Did you ask Mr. Porss or Leroy if he wanted to 


rth the following day? 


Line 9: 
The watch did? 


It's not my job to call anybody. [1 tell the man 


‘all them but I am not supposed to be personal. 


~ 


| 
| 
| 
| 
| 
| 
| 


— 


alla 


elblm 34 "Antoniou" hatood 
"¢) What happened then? 
vif I send the man down and tell hin, ‘Don't forget, 


wake up the twelve to four watch. Report 8:00 o'clock to | 


the butterworthing.' 
"So the man come back and he say to me ~~ this 
man, he tell me his back bothers him. I said, ‘Which one?’ 
So he pointed to his name. So I go back aft, back in his | 
juarters personally. I saw the man who was laying on tli: 
based." | 


MR. STEARNS: Your Honor, for context again, nay 


read the next few questions for you, questions and 

answers? | 
THE COURT: Yes. Either that,or a stipulation 

that the man is the plaintiff, is not enough? 
MR. GOLDSTEIN: There is no question about it 
THE COURT: Well, all right, stipulate then. 
MR. GOLDSTEIN: I stipulate it. | 
THE COURT: It's so stipulated. | 
MR. STEARNS: Well, then, I won't read at | 

point. | 

THE COURT: All right. Go ahead. 

MR. GOLDSTEIN: Page 32, line 15: 

By the way, I might add, if your Honor please, 


this is my examinacion. We have finished Mr. Corwin's 
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Lion and we are now on my cross-examination of thi. 


THE COURT: All right, this is cross by you. 
Go ahead. 
MR. GOLDSTEIN: 


You said that you had sailed six years before 


costly as boatswain? 


Yes, sir." 


Line 25: 


Q) You mentioned six years before 1971. 


"MR. CORWIN: On tankers. 


"THE WITNESS: Tankers, right. 


“i That was mostly as a boatswain on tankers? 


, Yes, sir. 


Actually how many tankers did you sail on duriii:, 


i;ix-year period? 


How many ships? 

Yes, how many ships. 

Sometimes like I stay one every two years in 
irvice. 


Were you boatswain on that one? 


"n No. I was a deck maintainer when we operate 
vorthing system, nobody else. 


a You were a deck maintenance man? 


tie 


tac 


"Antoniou" 
Right. 
What other ships did you sail on? 
Coastwise. 
Do coastwise ships have a butterworthing system 


that they use? 


wk Yes, sir. All the 


Page 34, line 23: 


How many ships did you actually sail on as a 
boatswain? 


About four. 


Can you name those four ships for me? 
Yes. One that was at -- they call them Tagger 
owned by ‘'Cacorus.' 


a 3) He is a Greek shipping owner? 


"h Yes. He is a Greek shipping owner; American, 


American flag. 
ng Of an American flag? 
Yes. 
You sailed on four of his ships? 
No. I.sailed on that ship. 
One ship? 


Yes. 


How long did you sail as boatswain on that one 


© 
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On that ship I was six months. 
") As a boatswain? 
"\ Yes." 
Page 37, line ll: 
aa What other ships did you sai. on as a boatswaii 
during that six-year period on tankers? 
as I was on City Service, Miami. 
) That was the two years that you were a deck muti 
tenance man? 
"Kh No, after I got off deck maintenance. 
ane low long were you on that ship as a boatswalii: 
"A Two and a half months." 
Page 38, line 8: 
"QO Can you tell me at this time as you sit here 
how many times you butterworthed the whole ship? 
“hy The whole ship -- 
se That is during the two and a half months. 
To tell you the truth, I think one time, the 
whole ship." 
Page 39, line 5: 
MR. STEARNS: Your Ilonor, I object to -~- well, 
I withdraw the objection. Go ahead. 
THE COURT: Line 5. 


MR, GOLDSTEIN: 


—$——— 
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How many other ships did you sail then as a 
on tankers that you can tell us about now? 
Now many ships? 
Yes, that you can tell us about now. 
I was on the ALEUTIAN seven months." 


Page -- 


THE COURT: Do you want to put in the next ques- 


MR. GOLDSTEIN: No, sir. I will leave that iu: 
Stearns. 

THE COURT: I think it's fair to put it in now, 
counsellor. 


MR. GOLDSTEIN: Is your Honor asking me to read 


THE COURT: Yes, I am. In plain language, I am. 


MR. GOLDSTEIN: 


That was as a boatswain? 


Yes. I was in the Arctic many times, overseas 
tivo rionths." 

Page 43, line 8: 

You did the job with the three men all the tin? 

Yes." 

THE COURT: Is this referring to the job on che 


ALLUTIAN? Is that agreed? 
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See as hus 


pda. 39 "Antoniou" 
MR. STEARNS: That's agreed as far as I'm con 


Menned. 


THE COURT: Are you agreeable to that, counsel io: *’ 


MR GOLDSTEIN: Yes, sir. 


MR. STEARNS: And I agree further that this i:i 


lies toverence to the lifting of the machine out of the (tuni.. 


MR. GOLDSTEIN: I don't agree to that, sir. 

THE COURT: You don't agree to what? 

MR. GOLDSTEIN: I don't agree that he lifted a:1 
the time with three men. 

THE COURT: Well, do you agree to the testimo:. ’” 
ou are not agreeing to the facts. 

MR. STEARNS: Your Honor, all we are discussi:.; 
is what this job or the job refers to. 

THE COURT: | That's right. This job is the onl, 
reference there. 

MR. GOLDSTEIN: If your Honor will read the paye 
boafore, and your Honor will show me the place that we a: 
tallimy about the lifting of it and not just doing the jul, 
poriot, then I will agree. 

THE COURT: I'm not going -- 

MR. GOLDSTEIN: Your llonor won't find it. 


THE COURT: I'm not going to look around at a!!. 


Go ahead with your questions. 


293 


"Antoniou" 
MR. GOLDSTEIN: Line 8: 
You did the job with the three men all the time? 
Yes, 
That is, all the time that Mr. Porss was doin. 


work, the work was done by the three men; is that 


"A From 6:00 to 9:30 I asked the men to explain tu 


him how you ean help me with this machine, to get on tix 
center once in a while." 
MR. STEARNS: Can TI have the next question re: 
it's not going to be read beginning at line 17, sir? 
THE COURT: Read 17, counsellor. 


MR. GOLDSTEIN: Is your Honor directing me tu 


THE COURT: Yes, sir, I am. 


MR. GOLDSTEIN: 


af Whatever the time was, from all the time that 
lc. Porss was working on the butterworthing operation, you 
had three men; that is, Mr. Porss, Mr. Schmidt, and a jan 
ramod Prank? 


"A Yes," 


On page 44, line 17: 
You said that you have four machines working 


at one time? 
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Right. 

That is on one tank? 

One tank, two each side. 
3 Did the four machines start at the same time? 
“a All the machines, they start at the same tim: 
wu Level. 
aN. They all start at the same time and you shift 
it the same time; is that correct? 

Yuu can't shift the whole four at one time. 

do one time. It takes maybe ten minutes each, 

‘ive minutes to pull them up. 

"We leave them there and take another one ani 
Lack the next one and we get the whole four up." 

Page 47, line ll: 

THE COURT: Very well. 

MR. GOLDSTEIN: 


®) How much does the machine itself weigh? 


f 
oA 


nh 


ae’ Approximately twenty pounds. I never scaled «.. 


ac the way I lift in my hand, I don't think it's 
tian twenty pounds. 

llow much does the hose and the water weigh? 
"A With full water? 

"es Full water,” -- 


MR. STEARNS: Your Honor, I object to this as 


5 


9 


® F&F 8B RB 
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brrelevant. There is no testimony of the plaintiff abo. 


wilcr in the hose,that I can recall. 

THE COURT: Do you object to the question on 14°? 

MR. STEARNS: Yes, sir. 

THE COURT: What is the objection? 

MR. STEARNS: The objection is, there is no 
testimony from the plaintiff about any water in the hose, 
so the weight with water in the hose is irrelevant. 

THE COURT: Why? Because there was none? 

MR. STEARNS: Because, i assume there was none 
le didn't say there was. 

MR. GOLDSTEIN: Suppose we allow all of it, 
which is to tell us whether there was or not. That's What 
these depositions are about. 

THE COURT: i am going to sustain this objection 
at this time, 

MR. GOLDSTEIN: Your Honor will note my exceptiun 
again. 

THE COURT: Yes, I note your exceptions ever, 
time. ‘the record does. I don't have to do it. 

MR. GOLDSTEIN: I just want the Court above t. 
understand what is happening here. 


THE COURT: Oh, they understand. They will 


understand perfectly. 
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MR. GOLDSTEIN: 


they will. 


THE COURT: Well 


I think they will, Judge. I 


, that comment is out of orde: 


tt: jurors may disregard it. 


Will you proceed 


{lor? 


without any more comments, 


MR. GOLDSTEIN: On page 48, line 3: 


Did you ever try 


Yes. 

Were you able to 
All by yourself? 
Yes. 

No, sir. 

Did you ever try 
another man? 

Two men? 

Yes. 

No, sir. 

Can it be done? 


No. It could be 


to pick up forty-three feet 


do that? 


to pick up forty-three feet .! 


done in emergency, yes. Win: 


you don't have nobody else around if it's completely emt, 


onc ian pulls the machine up, another man pulls the line, 


and they split the weight, but we never do that. I can't 
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(hat because it's against the rules. 


What about three men? Could three men pick it 


Three men could pick it up very easy. 


Three men could pick up the hose full with 


Not full with water. We n2ver do that. We can't 
You're going to get hurt right there." 

If the hose wasn't free from the water," -- 

MR. STEARNS: Skip down to 16. 


THE COURT: Please give me the line as you go 


MR. GOLDSTEIN: Line 16, sir. I'm sorry. 


MR. STEARNS: Your Honor, I'm going to object 


to the question at line 16. 


TIE COURT: Why? 

MR. STEARNS: Because the testimony here is, 
-- there is no testimony from the plaintiff that there 
any water in the hose. 

Two, his testimony is very certain that the bosun 
wasn't there at the time, 

Now, che question, of course, refers -- 

THE COURT: You mean there is no foundation. 


MR. STEARNS: No foundation for it. With that 


nz & 8 8 


"Antoniou" 


ii, tuisal, I will permit the question to be read. 


THE 


MR. 


THLE 


MR. 


THE 


COURT: All right. 
GOLDSTEIN: With what in mind? 


STEARNS: There is no testimony to support 


GOLDSTEIN: What are we going to qv into nov?’ 


COURT: Line 16: read it. 
GOLDSTEIN: May I read it, sir? 


COURT: Yes. I said you could. Now you 


yo ahecd. When you are given a free signal, why, you go 


right ahead. 
MR. 
vwoulda'tt have 


‘A No. 


Lu pull it up. 


MR. STEARNS: Would you read the next question, 
please? 
MR. GOLDSTEIN: 
“Q Why is it impossible? 
“A It's too heavy and the machine is still runnin. 
Page 51, line 5: 
"0 Mr. Antoniou, my question is, do you agree with 


me thut it is 


GOLDSTEIN: 


) If the hose wasn't free from the water, you 


been doing your job right; isn't that so? 


If it's f lled with water, it's impossi!.!} 


not proper to pick up the hose if there is 


uw 


ee ae ae 


Witlert 11) 


"A 
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the hose? 
No, that is not right. 
"MR. CORWIN: He said It's impossible. 


It's impossible to pull them up, because the 


i Filled up. You don't have no room to get.it becaus 


it's swollen. The hose got to be empty. 


the question is: Isn't it your job to make sure the hos: 


It's your job to make sure"-- 


MR. STEARNS: Your .Jonor, this is wholly imp: 


is empty? 


Now, that question is being asked against a 


text where the plaintiff has testified that the Bo'sun 


‘+ 


WaSin' C 


empty? 


to help 


there. That's clearly irrelevant. 


THE COURT: Overruled. 
MR. GOLDSTEIN: 


It's your job to make sure that the hose is 


Right. That is - ight." 


Line 25: 


Do you use any machine, any piece of equipme::., 


the men pick up the hose, pull it up? 
No. 
Anything used to help it? 


All by hand. 
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7) Not by any hand winch, no portable winch, nothiny 
like that? 
A No. There is no way to do it. It's got to be 
by Hane,” 

MR. STEARNS: I am going to object to the read 
rig of line 10 on the ground that there is no support, no 
Lostisony about any portable winch or that there should 
have been a portable winch or that the hand operation du 
cried is perfectly proper. 

THE COURT: I don't think there is any foundat.ioi 
for it, counsellor. Sustained. 

MR. GOLDSTEIN: Over to page 58, line 8: 
e. All of this time all four machines are runnin.;, 
13 that correct? 
A Yes, four machines." 

THE COURT: I don't know what"this time"means, 
“eil) of this time.” 

MR. GOLDSTEIN: I think it can be stipulated 
that it's the time that the butterworthing operation wa: 

hissy olace. 

MR. STEARNS: I agree. 

THE COURT: All right. 

MR. GOLDSTEIN: 


gt Yes, four machines. 


= 


R 
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) The same thee men and you handiec all four 
machines? 
"? Right. Sometimes they handle eight machines, 

fio nen, Like I did on the last ship, cight machines." 

MR. STEARNS: Would you finish the answer, just ic 

niulelomess? 
VHE COURT: Answer, right. 
MR. GOLDSTEIN: I'm sorry. 


"MRP, CORWIN: I move to strike that as non- 


responsive. 


t 
"hy Four stay dead, four running, if you have extr4 | 
| 
machines." 
| 
Line 21: 
*Q Mr. Antoniou, when for the first time did you 
see any lawyer from this office, from the office of Hai it, | 
! 
sadn 2 | 
A From this office, Maritime Overseas? 
"wy Yes, the lawyers for Maritime Overseas. 


"aA Mr. Lucchino." 
And on Line ll: 
"Cy Did Mr. Lucchino identify himself to you as a 


| 
' 
| 
lawyer? 
"A He come down aboard the ship. 
He told you he wanted to take a statement? | 
| 
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a Take a statement. 


"Antoniou" 


“3 ie did take a statement,” -- 


MR. STEARNS: 
ing statements, 
MR. GOLDSTEIN: Yes, 
MR. STEARNS: 
scatement then is in-:question. 
THE COURT: 
MR. STEARNS: No. 
THE COURT: 
ia. Stearns? 
MR. STEARNS: 


rinj to a statement. 


Your Wonor, 


What is the problem, 


There is no problem. 


are you going to offer the statement? 


I am. 


Well, the admissibility of the 


counsellor. 


I would like to know at this tim: 


why the statement is being offered. 


MR. GOLDSTEIN: 
not on the question of -- 

THE COURT: 
Nheotit 


, counsellor. 


it marked for identification. 


Because this is a witness de, 


Well, you may object to the stat 


I don't know that it's admissible. 


You will wait until you 


{inisit this deposition, however, counsellor. 


MR. GOLDSTEIN: 


Line 14: 


All right, 


sir. 


") He told you he wanted to take a statement? 


Take a statement. 


before we go into tal 


You are asking for the statements? 


He is rete. 


aise, 


lav 
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He did take a statement, didn't he? 


Line 20: 

Did you see that statement today or yesterday? 

Not yesterday, but I seen it a little while We 
[ would say four months ago. 

So) When you saw Mr. Lucchino, he got a statement 

From you; is that rorrect? 

Yes. He read it to me. I read it." 

Line 4, page 60: 

Did you sign it then? 

Signed it. 

Did you ever see that statement again after t}.- 


No. 


When you came into this office today, did you 


Speak to anybody before the question started? 


"A I was coming in this office. I met the gentlenan 


here and we were talking about a lot of things, not with 
the case. 
‘a Not about the case? 
“A Very little, simple things, you know. If I know 
the man. Yes, I saw he was on board the ship, yes." 
Page 61, line 10: 


Did you see that statement today? 
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Today I don't see exactly the statement or rei! 


it myself. 


ae What do you mean, exactly the statement? 


"Did you or did you not see the statement? 
The time I was knocked the men off and the tii 


asked the questions. 


Who read it to you? 


Mr. -- (indicating). 


"MR. CORWIN: Mr. Pointing to me." 
That is the attorney for the defendant. 


He read you part of the statement; is that coc-~ 


Not the whole thing. 
Part of it? 

Part of it." 

Line 5, page 62: 


Did you see anybody else yesterday? 


THE COURT: Wait a-minute. What kind of a meiun- 
inj docs that have? He probably saw plenty of people. 
don't know what it means. 

MR. GOLDSTEIN: Weli, the witness did, sir. lie 
answered the question. It was answered without any objec- 


: ? 
tion. 


to 


Ghbidm 9% 


‘ 
4 


THE COURT: 


4 meaningless. 
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Go ahead and read it. 


MR. GOLDSTEIN: 


Well, that doesn't make 


any differ 


No. I saw the fellow come down and he give ie 


Ihe Subpoena 2 


wid 


$20 


iT) 


A 


Line 16: 


Did he give you any money? 


Yes. 


How much money did he give you? 


He give me $25 for my expenses, 


for -- 


For what?" 


THE COURT: 


MR. GOLDSTEIN: 


And $20? 


For what? 


‘$25 all together." 


And $20 for -- 


meal, 


you know, 


MR. STEARNS: Your Honor, may the jury be 


iustructed now that the fee in this court is $20, plus 


LO Ganks 


the 


a mile. 


THE COURT: Yes. 


prescribed fee with the mileage. 


" 


W) 


MR. GOLDSTEIN: 


Page 63, 


line 7: 


Ne brought you to the office today? 
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Yes. He come down this morning and tell me I 
have an appointment at 8:00 o'clock. 
When did he give you the money? 
Today.” 


Will the Court note that the deposition was taken 


799 o'clock. 
THE COURT: Does it say so anywhere? 


MR. GOLDSTEIN: Yes, sir, it says so right on 


THE COURT: That's when it was begun, yes. 


MR. GOLDSTEIN: That's correct. 
THE COURT: I don't know what that has to do ° 
it but go on. 


MR. GOLDSTEIN: On page 65, line 6: 


Wy) You remember specifically -- and you are under 


oath now.-- you remember specifically that there was you 
and there was Porss and there was Schmidt and there was 


Frank, the deck maintenance man? 


Right. 


You remember that? 
I do." 

Line 18: 

Let me finish. 


"Tf the deck maintenance nan wasn't there," 


to 


Ghim o4 "Antoniou" 

MR. STEARNS: Your Honor -- 

THE COURT: I don't know what that means. Whos: 
Spuahking? Corwin? 

MR. STEARNS: No, this is Mr. Goldstein. 

THE COURT: Mr. Goldstein? 

MR. GOLDSTEIN: I was cut off in the middle of 
a question on Line 15, Judge. 

MR. STEARNS: But at line -- 

THE COURT: Then read the question as it was 
ultimately delivered. 

MR. GOLDSTEIN: All right. 

"If the deck maintenance man"-- 

MR. STEARNS: Your Honor, I object to the fori 
of the yuestion because the first question, the question he 


. 


hasiu't read is: "If the deck maintenance man wasn't there” 


At which point the witness interrupted Mr. Gold- 
Stein and said: "He was there all the time." 
MR. GOLDSTEIN: He didn't say that. He said 
"tt: was there." 
THE COURT: All the time it reads in my book 
MR. GOLDSTEIN: On line 17? 


THE COURT: No; 13 and 14. 


MR. STEARNS: 14, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


18 


19 


zn &®§ 8B SB 


308 


eblim 5 "Antoniou" 

Now, Mr. Goldstein not being ccntent with that, 
now asks the question beginning on line 18 and he then 
presumes the fact that has been denied. He begins the 
question with: "If the deck maintenance man wasn't there," 
now that is improper. 

THE COURT: Yes. Sustained. That's speculative, 
of course. After he said he was there all the time. 

MR. GOLDSTEIN: Will your Honor kindly read that 
que on again and then state, after you read it, that that 
question is speculative? 

THE COURT: Yes. ‘Tt says -- 

MR. GOLDSTEIN: That goes directly to this wit- 
ness's credibility. 

THE COURT: Oh, no. That's nonsense. 

MR. GOLDSTEIN: Will your Honor please read it 
again -- 

THE COURT: I can read it. 

MR. GOLDSTEIN:--and decide if that does or does 
nol yo directly to the witness's credibility. Your Honor 
wild vemember we asked for this statement to be put in. 

THE COUPT: Well, that has nothing to do with 
this question. 

MR. GOLDSTEIN: It certainly does, if your Honor 


will read the statement. 
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THE COURT: T haven't passed on it. It hasn'‘i 
objected to. I am not concerned with that statement nu. 

MR. GOLDSTEIN: Will your Ilonor understand that 
the witness knew of the statement. He had read the state- 
ment that day. I knew of the statement, and we were, in 
fuck, discussing the statement. 

THE COURT: I am sustaining the objection to the 
qucestion starting on line 19. 


Now, proceed. 


MR. STEARNS: Your Honor, may I make the addition::! 


point. Any question,"If the deck maintenance wasn't thev-:," 
iss wholly improper not only for the reasons heretofore 
Statal but because Mr. Porss says he was there. 

THE COURT: All right. I have ruled. 

MR. GOLDSTEIN: Can we finish the speech makin 
now and go on with this part. 

THE COURT: Yes, on both sides, counsellor. both 
sides will refrain from speech making. It's equal. 

MR. GOLDSTEIN: Your Honor has now refused t.. 
allow me to read the sentence starting on line 19? 

THE COURT: Yes, page 65. 

MR. GOLDSTEIN: All right. Will your Honor jp :rinit 
ing to read it at a later point when we discuss this -- 


THE COURT: I will pass on that if you come t.) it. 
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| 
2 MR. GOLDSTEIN: When we discuss this statement “ | 
| 
3 | THC COURT: When you come to it, if there is any | 
a | change. All I am familiar with is what has gone above li. | 
5 |i Proceed. | 
6 | MR. GOLDSTEIN: Page 66, line 11: | 
7 MR. STEARNS: Your Honor, I renew my objectivi. 
8 Yhere is no testimony to support the asking of this ques | 
9 | tion at this time. 
10 | THE COURT: The question is: "One man short?" 
il that right? 
l2 “MR. STEARNS: That's right. The plaintiff ha: 
13 | iol said there was one man short. | 
14 MR. GOLOSTEIN: The plaintiff has said "One ina 
15 Short." | 
16 | THE COURT: What is the relevance of this que, | 
17 } tion? | 
18 MR. GOLDSTEIN: The relevance of the question | 
' 
19 is in the statement. 
& 20 ! THE COURT: Well, I don't see it. 
iF 
21 | MR. GOLDSTEIN: Will your Honor read the stat.: 


THE COURT: No. I'm not going ..0o, now. 


] 
MR. GOLDSTEIN: You won't read the statement -- | 
THE COURT: It's not in evidence. | 


sil 
"Antoniou" 
MR. GOLDSTEIN: It is in evidence. 
THE COURT: Not before me. 
GOLDSTEIN: I offer it in evidence. 


COURT: Have it marked for identification, 


MR. GOLDSTEIN: It was marked for identificatiun 
at Lhe deposition. 

THE COUxT: Mark it now. It must be marked hero 
in court. You ought to know that by this time. 


(Plaintiff's Exhibit 6 marked for identifica- 


tion.) 
TUE COURT: Now, show it to your adversary an: 
if he objec.s. 
MR. STEARNS: Your Honor, I object to it as 
offered as an inconsistent statement which would he th: 


sole basis on the law for it's offering. However, I will 


offer it myself. 


THE COURT: You want to offer it now? 
MR. STEARNS: Yes, sir. 
THE COURT: Okay. Any objection from you now? 


MR. GOLDSTEIN: No, not at all. 


THE COURT: Give it to the clerk. 
(Plaintiff's Exhibit No. 6 for identification 


marked and received Defendant's Exhibit E.) 
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THE COURT: Now, you want me to read this? 

MR. GOLDSTEIN: Yes, sir. 

THE COURT: Which part of it do you want me to 
read, particularly? Will you mark it with parentheses. 
Just poneil the parentheses about the area. 


MR. GOLDSTEIN: And there are other areas that 


—_ 


would want your Honor to read and since it's been offeicu 
into evidence, the jury can read all of it, but for the 
purposes of this discussion. 

THE COURT: The jury can read the whole of it 
jut the question now relates solely to this deposition, i! 

can confine our thought to that for a few minutes. 

MR. GOLDSTEIN: Yes, sir. This is the area thut 
I have in mind. 

THE COURT: Now, this is offered in connection 
with question on line 1l, page 66, is that r* sht? 

MR. GOLDSTEIN: Also Question 19 on page 

THE COURT: Line 19? 

MR. GOLDSTEIN: Yes. 

THE COURT: I don't know what the question mcan:.. 
An objection to form would be in order on that. I thin. 
it was made. Question 19: “If the deck maintenance man 


wasn't there, you would have been doing the job with onc 


man two little; isn't that true?" 


to 
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MR. STEARNS: Your Honor, for the two reason:; 


One, that the man said that the deck maintena 


ini) Was there, and 


Two, that Mr. Porss said that the deck maintenance 


min was there. 


not there, 


. 
Judge. 


concerned 


Now, a question about, if the deck maintenance 
you are one man too short, is improper. 


MR. GOLDSTEIN: It's right in the statement, 


THE COURT: We'll have a short recess. 

(The jury left the courtroom.) 

(In the robing room.) 

THE COURT: Which question is it that we are 


with, Mr. Goldstein? 


MR. GOLDSTEIN: At this point, it's on page 6». 


THE COURT: Which question? 

MR. GOLDSTEIN: Line 19, sir. 

THE COURT: That I have another question. 
MR. GOLDSTEIN: Yes, sir. 

(Pause. ) 

MR. GOLDSTEIN: And that thing goes -- 


THE COURT: Wait a minute. Wait a minute. 


M!.. SOLDSTEIN: Sorry. 
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COURT: What is the answer that is involved: 


GOLDSTEIN: Line 10. "One man 


short." That's 


COURT: In other words, if they put this 


plainly in its context in the whole case, if 


this is sayi: 


in substanee, that if you don't believe the plaintiff, then 


there “as one 


MR. 


THE 


MR. 


man short. Isn't that what it 
STEARNS: Exactly. 

GOLDSTEIN: Not necessarily. 
COURT: What ocher alternative 


GOLDSTEIN: The alternative is 


four mon needed, not three. That's what the 


THE 


MR. 


COURT: When did he say that? 


GOLDSTEIN: The plaintiff said 


be one man behind to clear the hose. 


THE 


ih that fae on 


have on this alleged accident which, of course, we all hurw 


amounts to? 


is there? 


that there «vs: 


plaintiff saitt. 


there should 


COURT: In his direct testimony? 


GOLDSTEIN: In his direct testimony. 


STEARNS: Your Honor, if he does say thal, 


the record, what possible bearing does tl.1s 


never occurred. 


MR. 


GOLDSTEIN: Thank you, Mr. Stearns. You arc 


beautiful. Sickening, but beautiful. 


= _ ; 
F , * ‘ > 
5 . 
ll ‘ 
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] | elim v2 "Antoniou" 
2 THE COURT: I will decide this in a moment. | 
3 You may step out. | 
4 | (In the courtroom. Jury present.) 
5 | THE COURT: Mambers of the jury and counsel, | 
6 } there has been some objection here to certain questions, eal’ 

l 

| apparently the plaintiff here wants to show inconsistencics | 
8 between what this witness, who was being deposed, Antoniou, | 
9 1 Said on his deposition, that is, this paper, which was | 
10 | sigued by or was taken, and is now in evidence, was a | 
ll gstatcwent taken aboard the OVERSEAS ALEUTIAN on 6-18-71. | 
12 vViat's a week or so after the accidert, I believ, 
13 || MR. STEARNS: After the alleged accident, you 
Mf ono. | 
15 THE COURT: After the alleged accident, I shouid | 
16 | have said. | 
ae And this deposition, which is being read from | 
18 | was taken on January 2nd, is it.-- | 
19 | MR. STEARNS: Yes, sir. | 
20 | THE COURT: <-- 1975. 
21 | And I may remind you that the question is whe (her | 
22 | or not there is any inconsistency, but I must also remiss 
>| you that the plaintiff himself testified that the deck 
vA maintenance man was there. 
25 | Now, with that, I am going to overrule the 

| | | 
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ohjeztion and you may procced, Mr. Goldstein, and read tli 


Quanesone 


page 


MR. GOLDSTEIN: Thank you, sir. 


THE COURT: If it's clear as to what it is. What 


arc you on? 


MR. GOLDSTEIN: Page 65, line 19. 
THE COURT: What is it that you want? 
MR. GOLDSTEIN: The statement, sir. 


THE COURT: Will you please proceed with the 


deposition at this time. 


MR. GOLDSTEIN: Yes, and I will read the statement 


afterward. 


How. 


THE COURT: No, you will not read the statemei' 


MR. GOLDSTEIN: No, I said afterward. 
THE COURT: Well, after the deposition. 
MR. GOLDSTEIN: Yes. 


THE COURT: Very well. Proceed and finish up 


the deposition. 


payt 


would have been doing the job with one man too little; isn't 


that 


MR. GOLDSTEIN: Right. May we then go back t.. 
&, line 19? 


"TF the deck maintenance man wasn't there, you 


true?" 


"Antoniou" 
And then there was some colloquy. 
THE COURT: Well, he first answered. 
MR. GOLDSTEIN: ‘The answer is on line 10. 


THE COURT: No, line 24 first, isn't it? 


MR. GOLDSTEIN: Yes. 


I don't have to have three men. I can call one 


inali 


I didn't ask you that." 


And then on line 10, the queszion was reread. 


THE COURT: And the reporter. 


MR. GOLDSTEIN: On line 19. And then the ans 
10 on page 66: 

One man short. 

One man short? 

Right." 

THE COURT: Go on. 

Where are we now? 

MR. STEARNS: Your Honor, at this time -- oh, 


ahead. 


MR. GOLDSTEIN: MQLine 22; 
op, You said before that all four of you were wor) 1114; 
isn‘t that true? 
Right. 


Yov and Porss and Schmidt and Frank? 
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CA Right. Every time I make a move." 

Over to page 78. 

THE COURT: 78? 

MR. GOLDSTEIN: Yes. 

At this time, in order for the continuity, can 
ve now read or can I now read this statement to the jury’ 


TUE COURT: Let me see what demands any contin- 
uity with that. Page 78, first. What are you going to 
yead there? 

MR. GOLDSTEIN: No, not On page 78. I am asking 
to read the statement. 

THE COURT: I know you are but I thought you 


Weieé «Going over to 78. That's what you said. 


MR. GOLDSTEIN: No, sir. Before I go to page 7.., 


f should like to read the statement. 

THE COURT: I know that's what you said, but T 
want to see what you are going to read next. I don't sce 
the necessity for reading this at this time. 

MR. GOLDSTEIN: For the same continuity that 
your Honor permitted the defendant's attorney to make. 

THE COURT: All right, read it, counsellor, to 
Satisfy you. Read the date, too, there. 


MR. GOLDSTEIN: This is statement taken aboard 


the OVERSEAS ALEUTIAN on 6-18-71. Westville, New Jersey: 


to 


6 
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"My name is Angelo Antoniou, and [ live at 9 
Belnap Road, Hyde Park, Massachusetts. My SS number is 
127- 14-6990. I was born June 8, 1911. 

"On June 8, 1971, I was se:cving aboard the S/T 
OVERSUAS ALEUTIAN as the Bo'sun,having been on the vessel 
continuously since January 4, 1971, but having signed 
a.ticles on January 12, 1971 at Baltimore, Maryland. 

"J had Leroy Porss working from 1800 hours to 
2300 hours, which was overtime, on June 8, 1971. His 
nocmal tour of duty was 2400 hours to 0400 hours. Duriin 
Liis time, we were butterworthing the vessel's tanks. 
ti sides Leroy Porss, I was using able-bodied seaman Geox. ;: 
Schuide. I, myself, was pulling up the hose and butter 
worthing equipment while Schmidt and Porss were standiiy, 
one on each side of me, ready to help me with the slaci. 
waich was ereated as I pulled up the two-and-a-half ir 
cubbec hose connected to the butterworth machine and it: 
mowed be 

"YT asked Porss to help me and he said his baci. 
hast, but not that he injured it in an accident. And this 
was abuut 2130 hours." 

MR. STEARNS: That would be 9:30, right? 


MR. GOLDSTEIN: Yes. That would he 9:30. 


"He finished his overtime on June: 3, 1971, knochiny 
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cré al 2300 hours. The vessel's hose and butterworthii, 
inichinery were in good order and clean and dry and we hut 
a farm and steady footing and the deck of the vessel was 
cteon and dry and free of obstruction. 

“tT never saw Porss injure himself and he never 
claimed of an injury to me until the following day when 
i told me he could not stand his normal twelve to four 
wotch, and I notified the Chief Officer, Rolf Steidel, 
vho vent over to Porss' room to speak to him. 

"T have read this statement of two pages and 


have had it read to me by Albert A. Lucchino, and heliey:: 


it to be true and correct to the best of my recollection.’ 


And it's signed by Angelo Antoniou. 
THE COURT: All right. Go on now. 
What page? 


MR. GOLDSTZIN: Now, may we go on to page 78) 


“4 You did three tanks the first day, three tanks 
the sccond day; is that correct? 
Yes. 
is Leroy Porss was not with you the second day? 
ae Not the second day. 
"C) ile was with you for all three tanks the first 


day? 


"I couldn't remember exactly if I did three or 


| 

32 | 
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2 The first day he was at the beginning there. | 
s | Gall him up and he started working. Then I knock him oit | 
4 | quarlor to eleven -- 2300. | 
5 i) He started at 1800; isn't that true? | 
6 | 1800. | 
7 ae) lie worked for five hours? 
8 | na Right. | 
|| al Is that how long it takes to do three tanks, ! 
10 | five hours? ! 
1] | "A It depends. It depends the cargo. It can take ) 
12 | wth «day one tank. It depends the cargo we have." ie 
13 | Page 80, line 5: 
14 | hat) Did you do the three tanks in the five-hour 
15 period? i 
16 ar Let me repeat the question. | 
17 | "I couldn't remember exactly how many tanks, hui | 
18 [I have to do six tanks. It don't make any difference how 
19 | any Lanks I did. It don't make any difference how many 
20 | tanks £ did. It's only four machines and three men thers 
21 | and wait fo the right time to finish each tank. It takes . 

| two and a half hours each tank with that particular cargo 
23 to put fresh, ciean water in. 

\ 

\ 


! 
four or five or ten." ' | 
| 
| 
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THE COURT: Is all that about the number of tank:: 


really relevant or material, counsellor. Aren't you read 
ing it unnecessarily? 
MR. GOLDSTEIN: It's relevant in terms of the 
1k that Mr. Porss was asked to do the first day. 
THE COURT: Well, I think it's rather remote, 
but qa ahead. 


I am suggesting that you endeavor to abbreviat«, 


MR. GOLDSTEIN: 
"\) Five minutes ago I asked you how many tanks you 


did that day. 


ma I couldn't remember -- it no make any differu.::. 


[ continue butterworthing. It don't make any differen. 
how many tanks you did Le. 
ze) It makes a difference if you tell the truth.” 
MR. STEARNS: Objection to that question. 
THE COURT: Yes. Sustained. 
MR. GOLDSTEIN: 
“I asked you how many tanks you did that day. 
"A What is the difference if you did ten tanks? 
a0) The difference is to tell me the truth. That 
is the difference." 


‘MR. STEARNS: I will object to that. 


to 


i i ee 


counsellor. You just go off on a tangent. 


i 


ia 


sl 


xteen to: twenty-three. 


82% 
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THE COURT: Sustained. That is 


Next question. 


MR. GOLDSTEIN: 


‘0 How many tanks did you do that day, the first 


vt I couldn't remember.It's a long 


long time ago? 
'h What I remember? 


“e Yes. What do you remember? 


immaterial, 


time ago. 


A I remember I start butterworthing 6:C0 o'clec! 


the morning up to midnight all day, but not -- 


@) Eighteen hours? 


“ 


with me before that. 


me) From sixteen to twenty-three? 


From six in the morning, 0600. 


*e) How wany hours did he work with you that first 


“A Five hours. 
"1 When did he start? 
"Kh From 1800. 


ae) He worked from 1800 to 2300? 


A Leroy was no with me. He start working from 
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a Twenty-three. Exactly was twenty-two forty-five 
and 4 knocked him off." 
THE COURT: Where do we go now? 
MR. GOLDSTEIN: Page 85, line 20. 
‘9 Do you remember taking a smoke during this opr: 
ation From 1800 to 2300? 
"A A lot of times. 


“0 Where do you go for a smoke? 


"A Aft. We all take a turn.Maybe two men at © Cine. 


"© Do you go for coffee during that five hours, tor 
hy Yes. Every two hours. 
sh) What do you do with the butterworthing operai:.i. 
nite vou are getting some coffee? Do you stop it? 
No. 
=) It goes on? 
"Th Everything is going. It's not time." 
MR. STEARNS: Your Wonor, can I have the next 
tuo questions, beginning at 7 through 11? 
THE COURT: 77 
MR. STEARNS: Line 7. 
THE COURT: Line 7. 
MR. GOLDSTEIN: That was read, Judge. 
MR. STEARNS. All right, 7 and 8 have been re... 


I now ask to read 9, the qu ion at 9 and the answer ti. 


? 
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Ed 
und the question beginning at line 12, for complet. 


THE COURT: Line 9. 


MR. GOLDSTZIN: Is your lIlonor directing me to 


THE CURT: Yes, I - Do I have to ask you 


ilu, counsellor? 


MR. GOLDSTEIN: I would like the record to slivi 


GOLDSTEIN: 


times that you are taking a smoke the ope: 2 


operation goes on, but nobody touch anytr:i.., 


STEARNS: The next question? 


GOLDSTEIN: Do you want me to read that, 


THE COURT: Yes. 


MR. GOLDSTEIN: 


You told them not to touch anything? 

Yes, sir." 

Do you wish me to read the next question? 
As a matter of fact, I think I will. 

THE COURT: Go ahead. 


MR. GOLDSTEIN: If those two were read in. 
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“A 


You remember telling that to Leroy Porss? 


They know. 


even I don't tell him.” 
Now, over to page 87, 


There were four people there all the time? 


Right. 


"Antoniou" 


line 14: 


Four people there working, yes. 


Even I don't have to tell them because 


icy don't know what they are going to do the first plav 


There was always one man who wasn't doing any- 


All of them, they do something. 


stand over there. 


And on line 25. 
the continuation: 


If there were three men necessary to pick 


What did he do? 


I do something. 


I'm sorry. 


the center and two on the sides, where 


He just stretch the hose back. 


He didn't help in lifting, he just pulled 


Yes. 


After you lifted it? 


Yes. 


That is right. 


After I lifted 


stays on the side ana pulls the hose.” 


You can't have 


How can I not 


On line 21. 


the 


it, somebody else lift. Ile 


| 
| 
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MR. STEARNS: Question, please. Line 7. 


THE COURT: Yes. 


— 


MR. GOLDSTEIN: Is your Honor directing me? 


THE COURT: Yes, sir, I am. And when I say ii? 


Kt “39. = 


MR. GOLDSTEIN: I will not read unless your i. 


directs me, so that che record can be shown. 


THE COURT: I will direct it very carefully exch 


time so that you will not be confused. 


MR. GOLDSTEIN: I am not confused at all, "ue 


THE COURT: All right, then you go ahead. 1 


inive now directed you to go ahead. 


"A 
A 


MR. GOLDSTEIN: Line 4: 


After you lifted it? 


Yes, After I lifted it, somebody else lift. i 


stays on the side and pulls the hose. 


It is customary for the four men to do that 


job? 


Thrce men. It's supposed tec be three men there. 


Lifting, or three men lif‘ing and pulling baec:. 


Three men lifting and pulling back the same tii:: 


The man who pulls back can't lift, can he? 
The second one. 


That means that only two men lift? 
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Ne helps them, naturally. Ile helps the men on 
tive Conter and he flips the hose back. 
rel Ilow does he lift and flip the hose back at thi 
3.5 Lame? 
He let him gc and the hose go one way all by 
iisedl. It just slides over. That's all. If the next 
an 15 there, he pulls the hose." 


Page 89, line 15: 


) You testified that during the time that the Luti-< 


worthing was going on, you asked Porss to stop working «:.: 


'Come over here, sit down, relax, and I want | 


tall to you how you can help me with_tfie machine here onc. 


in «a ‘hile. You get im, in the’center, like anybody else 


“4) Is that the’ time he told you he \had hurt his back? 


“A Right. No, \he don't sap.he got hurt his bach. 
io said 'My back hurt me& ! 


“iy He said his back “rt? 


J Did you ask him when it hurt? 
ah No. I don't ask him questions. 
") You didn't ask him anything? 


"hh No. 
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He just said his back hurt? 
That's all what he say." 
MR. STEARNS: Will you read the next question 
iif tins next answer, please? 
THE COURT: Line 10? 
MR. STEARNS: Line 10. 
THE COURT: I so direct. 


MR. GOLPSTEIN: 


What did you do when he said his back hurt hin. 


I just keep him there. Ile don't say anything. 
"l got the pains and I better go.' 1!e don't mention n. 
! thought the man he has trouble before with his back 
aint det don't want to do heavy lift. That is what I wa; 
Llyial div. 
"Then I find out the next day what was the s 
And I move to strike that as being unresnons i 
to the question. 
Will your Honor rule on that ohjection, plea: 


THE COURT: Mr. Stearns, any objection to th 


MR. STEARNS: Yes; sir. 
THE COURT: Well, it's only applicable to wha! 


is in line 16, isn't it? 


sili J 


MR. STEARNS: I don't know whether that is wh.,; 


a | 
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is talking about. 


COURT: What is that, sir? 


STEARNS: Is that what Mr. Goldstein is talk 


ut, the statement on line 16? 


THE 


MR. 


THE COURT: 


ct, on 


MR. 


COURT: Yes, I think so, 


GOLDSTEIN: No. 


the record. 


That's what he moved to strike, as 


GOLESTEIN: I move to strike everything 


'I just kept him there," because the question was 


THE COURT: You don't say so, counseclior. 


GOLDSTEIN: Well, I Say so now, 


THE COURT: Well, it's a little late 


MR. 


Judge. 


GOLDSTEIN: Will your Honor rule on it? 


THE COURT: | Yes, I will rule on it. 


I am goiny 


that there is no objection to striking out what 15 


line 16. 


MR. 


GOLDSTEIN: I didn't ask your Honor about’ 


I asked your Honor to strike out everything «!| 


» question. 


THE COURT: You did not say so 


MR. 


GOLDSTEIN: I am saying so now. 


THE COURT: Well, it's a little late 
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striking out everything; just the last on 16. 
take the record as I find it. 
Go on. 


MR. GOLDSTEIN: If your Honor please, may I in 


time to strike the answer with the exception of 
sentence, "I just kept him there," as being toti!) 
unresponsive to the question. The question saying, "What 
yu: €o when he said his back hurt him?," and the an: 


beim; given, "I just kept him there," and everything els: 


being unresponsive. May I now move to strike the rest of 
Lonat answer? 

THE COURT: What do you say, Mr. Stearns? 
poesent motion addressed to an answer ~-~ 

MR. STEARNS: Well -- 

THE COURT: | -- which was taken in answer to /1). 
Goldstein's question, perhaps. 

Well, what do you say? 

MR. STEARNS: Well, in context with the questions 
bayinning on line 4, it is responsive. 

In other words, did you ask him the -- the qu 
tions are: “Did you ask him when it hurt? Did you ash. 
hii anything? Did he say his back hurts? What did you io 
when he said his back hurts?" 

These things, taken together, make the answer 


Spe 


¢ 
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THE COURT: 


MR. STEARNS: 


This man is 


itficulty with the language, as Mr. Goldstein te: 


"Antoniou" 


And they do what? 


They make the answer responsi 


Greek-born seaman, 


He had no difficulty with th 


MR. GOLDSTEIN: 


THE COURT: 


ant to reply to this? 


Will you please keep quiet unless 


MR. GOLDSTEIN: 


THE COURT: 


this argument, 


That's what I thought i was | 
All right. Say whatever you wan't 


counsellor. It has te be ended su 


MR. GOLDSTEIN: 


8 


him. 


f FF B 


THE COURT: 


The other questions have nothi.s j 


The other questions? 


That is the one that Mr. 


MR. GOLDSTEIN: 


ferred to, have nothing to do with what this wit 


did azver he was told by the plaintiff that his bac! 


ting on line if, and I suggest to your Honor that (tis: 


The me question on that subject-is the question 


by the first sentence on line 11 is fully respon.1-c 


RN DISTRICT COURT REPORT'S, U.S, COURTHOUSE 


333 


"Antoniou" 
ilat question, and nothing else was responsive. It 
just the mutterings of a man who was trying to defend hii 
salt. 

THE COURT: Well, you don't need to say that, 
and the jury may disregard it and should disregard that 
iLatlument. 

You want to strike out everything except, "1 

him there." 

Well, I regret that I have to grant that moti: 

Proceed. 

MR. GOLDSTEIN: Thank you, sir. 

I'm sorry your Ilonor regrets it. 

THE COURT: Please go on. 

MR. GOLDSTEIN: If your Honor please, may th: 


y lw advised that on page 94 of the deposition is wi 


the statement that has now been read into evidence was 


admitted for identification. 
THE COURT: It's been identified here. It's 
Unnecessary now, counse) c¢. It's admitted. You don't 


have to formalize it any further. 


MR. GOLDSTEIN: AEl sight, sir. 
THE COURT: It's acmitted. And it's been « 
all-o£ tes: 


Any more? Any more from the deposition? 
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| MR. GOLDSTEIN: If your Honor will bear with ii 
| Sor « seeond. 
: THE COURT: Yes, Of course. 
| MR. GOLDSTEIN: There isn't very much left. In 
f.cl, there is nothing left, sir. 

THE COURT: Do you want to read anything now, 


counsellor? 


MR. STEARNS: Your Honor, I would ask that the 
piaintiff read from the other deposition. 
THE COURT: We will proceed with the other dej).:- 


sition and then you may read from either one insofar as i 


any portion of the -- 


MR. GOLDSTEIN: May I ask that your Honor di:.°. 


the defendant's attorney to read the portions of the acj. 
sition, now? That's what the rule calls for. 


THE COURT: The Court has the general directiw:. 


of the procedures in this trial and I'm not going to be 
told vvhat to do. 

MR. GOLDSTEIN: But the Court also has the du. 
tL. .»«; fair to both parties, and when one side has reac 
the deposition, the rule calls for the other side to rei 


it immediately after, not te decide. 


MR. GOLDSTEIN: That's right, sir. 


t 
THE COURT: Does it say “immediately thereaftir"? | 
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THE COURT: Let me see where it says any sucii 
thing. Will you take this rule and point out to me where 
it says “immediately afterwards"? 

MR. GOLDSTEIN: May I ask for a recess? I want 
to give your Honor cases on this point. 

THE COURT: No. You don't need any recess. You 
said you know the rule. 

MR. GOLDSTEIN: The rule as determined by dozi:i. 
of cases on the point, Judge. 


THE COURT: Just cite me one. 


MR. GOLDSTEIN: That's what I asked for the revess 


TIE COURT: I'm not going to take any recess tor 
that purpose. 

MR. GOLDSTEIN: You mean your Ilonor won't giv: 
we the time to look up the case? 

TI COURT: I'm not going to stop in the midst 
of a trial for that purpose. I don't think there is any 
senuce in it. 

MR. GOLDSTEIN: But your Honor thinks ied doen 
is more sense in allowing the plaintiff to read part ot 
it, allowing the defendant to force the plaintiff to read 
cther parts that the defendant wants and then to hold oi! 


realing the later part? 
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THE COURT: Would you be willing to read now tl. 
to cover this thing, so we don't have to quibble arouni 
uy make about rules as to which there are no citations 
Lice the attorney? 

MP. STEARNS: Yes. I amon page 2, line 23. 

) here do you reside? 
"A 9 Belnap Road, Ilyde Park, Massachusetts. 
1) Mr. Antoniou, are you working now? 
xn Yes, sir. 
"oO For whom are you working? 
‘A City Service. 
ne) What is your position with City Service? 
Boatswain. 
Gi Are you on a ship as a boatswain? 
"A Yes. 
"ey What ship is that? 
"A S.S. CANTIGNY. 
a Where is the CANTIGNY? 


wn Bayonne. Right now possibly it's nearest to 


ii dry dock. 

! Were you served with a subpoena, a picce Of pape a, 
teliing you to come here today? 

"A Yes, sir. It's right in my pocket. 


"Q Someone got you off the ship to come here tol... 
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2 Right. 

3 Js Mow long have you been sailing, going to sca? 

4 uit 2 I have been sailing since 1930. | 

fy) | About how many of those years have you sailei:! | 

6 Lowtswain? | 
| | 

7 } a Eighteen ycars." ! 

8 | Page 10, line 21: | 

9 MR. GOLDSTEIN: That's been read. 

lo MR. STEARNS: 21? 

ll} THE COURT: Yes. : 

12 | MR. STEARNS: lIlas that been read? [I don't hay 

28 46 marked: | 
i 

14 | THE COURT: Line 10? 

15 MR. STEARNS: Page 10, line 21. ! 
| 

16 THE COURT: | I thought I had it here. I don't : 

r pera 
! 

18 | That has been read. 

19 | MR. STEARNS: All right. ; 

20 | Page 19, line 15: | 

21 Are all machines that are working at the san: , 
aes lcpt at the same level? 
i "A Yes. | 
| "Q Is anybody allowed or the men permitted to move 

25 | the: machines if you are not there? 
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No. 
Do the men know what levels to put the machin.’ 
to move them if you are not there? 
No." 
On page 20, line 21: 


You mentioned after you shut off the valve to 


lios@ you wait three or four minutes. 


"What are you waiting for them? 

You wait to drain the hose, drain the water. 
Where does the water drain out? 

Down the tank. 


The hose is drained when you're pulling it u,. 


A ight? 


ty 
/e 


Right. It should be complete empty. Mayhe yuu 


leave a pound of water. That means nothing. Maybe lett 


one pound or two pounds of water. That means nothing. 


I should say a gallon." 


MACHINES » 


liv. 


Vorss 


Page 22, line ll. 


Were any of these machines noved, the buttery: 


moved while you were not there on the day thi: 
was helping you?" 

MR. GOLDSTEIN: Objection. 

MR. STEARNS: The basis of the objection is 


THE COURT: Wait a minute. 
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2 f What is the basis of your objection, now? 
3 | MR. GOLDSTEIN: It's right urderneath the ques- 
4 |) icn in the book, Judge. | 
5 | THE COURT: We.l, - it is is foundation. | 
6 | MR. GOLDSTEIN: The question calls fur a fact 
| 
7 ; Liat the witness says he did not know. | 
\ 
8 | TIE COURT: Wait a minute. Hold on. 
9 | Go down to Question 18, counsellor. I think | 
0 | it's eovered there, if he is answering the questions. | 
11 MR. STEARNS: He has explained how he knows. 
12 | THE COURT: I say, real it: Line 18. 
13 MR. STEARNS: 
14 ! "4) How would you know if they had heen moved, i | 
15 | you cane back to your avea? 
16 | ",  ¢ ean tell. 
17 | "a How can you tell? 
18 | "A I can tell with the machine, the marks right | 
| 
19 | Chere. : 
» | ")) The marks on the hose? 
| 
2i | "How many feet is this machine, how many feet | | 
| | that one. If they put the machine down, I'm going to 4." | 
23 | them who tell you to put the machine down. 
24 "9 Did anybody move the machine? 
25 “A am the one. I carry the time. I know exactly 
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I am moving the machines or lowering the machin 


Did anybody move the machines while you were mn, 


{hat day? 


No, 


While you were there did you during thi 


Porss was working for you, 


No, 


Did 


No, 


Did 


Poy Ot Sy j dent? 


No - " 


Page 24, 
Did you see any of the men let go of 


of the hose while they were lifting the machi. 


No, 


Do you stand there and assist the men? 
I have to be there any time they making a move 
or anything Sh 


Page 38, 
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did you see an acciuent? 


you see anybody injure themselves? 


any of the three men suntion anything abc: 


~OURT REPORTERS, U.S. COURTHOUSE 


ao 


SS 


2 ££ 


Che dn 34 fantoniou" | id l 


Your IIonor, if I may go to line 12, although 
has icon read. 

THE COURT: 12 is in. 

MR. STEARNS: Yes, sir, may I read it just to 
votlablish the context? 

THE COURT: Yes. 

MR. STEARNS: 

0) What happened then? 
I send the man down and tell him, ‘Don't forge 
wike up» the twelve to four watch. 2eport 3:00 o'clock 1 
‘iy tit terworthing, '" 

Will Mr. Goldstein stipulate that this is th. 
orl stay, the next morning? 

MR. GUUDSTEIN: Yes; agreed, 

MR. STEARNS: 

"So the min came: baok and he Say to me -=- this 
man, he tell me his back bothers him. I said, ‘Which oi?! 
So he pointed out to his ame. So I go back aft, back 11; 


his «juarters personally. I saw the man who was laying wi: 


) When you say ‘the man who," who was this man: 
ih Leroy. So I say good morning to him. I say 
‘that happened to you?' ie said, "My back hurts me.' 


“'Your back hurts you?' He Say to me, 'I tel) 
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‘you don't tell me nothing. How your back 


hurt you?" He say, 'I get hurt on the butterworthing. ' 
i say, ‘When? When you was there. I don't believe that 
1 om there all the time. It's part of my job. I have ¢t 


ia 


Page 31, beginning at line 16: 


Mr. Antoniou, did you say that the ship that 


ace nov on is in dary dock in Bayorne?" 


This -s a question beginning the cross-examin. 


Lion by Mr. Goldstein. 


i 


then yoes 


The one I am on now? 
Yes. 


Yes, sir. It's supposed to go today, 11:00 


CANTIGNY? 


Yes. She was in Bayonne discharging cargo 4ai..! 


in dry docking in Perth Amboy. 
Are you remaining on that ship? 


Yes. 


You are not signing off the ship becausc she .. 


yuimyg into dry dock? 


dock ‘ 


“ry 


No. I am going to stay one or two days in dr, 


Where does the ship go then? 
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1 oblae ao "Antoniou" 24, | 
9 | I can't tell you that, sir. | 
3 () You don't kncw? | 
| 
4 | "A No. Probably goes south. Never know what the) | 
5 | ict Going. | 
6 | "a In any event, you are staying aboard the ship: | 
7 | "A Yes. 
8 | 0) Wherever it goes, if any place? 
NS) OX That is right." | 
10 Page 39, line 21: : 
11 p Do you remember Mr. Porss? | 
12 | ‘KN Very well. | 
13 | ') Tell me what he looks like. 
14 i “a He was a little white fellow, good build man. : 
15 } ie Was he tall or short or what? ; 
16 | 1K le was very tall than I am. Possibly he is wl) «ii | 
4 


"A I can say that time he weighed about 160, maybe. 
Could be more. | 


| 

! 
five eight. 
') About what does he weigh? 
ait Did he have any marks on his face? Do you 


ge & 8 BS SF 


| 

| 

reuaiuber any scars or any marks on his face? 

"A Not that I remember. No, sir. 

"oO He wore glasses, didn't he? ) 

"\ Him? 
\ 
| 

| | 
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ad Yes. 


"A I can't tell you 


'Q Did he have a beard or a moustache or anything: 
pai No. Not that I remember. 
vy white face." 


Page 42, line 19, referring to 6:00 o'clock in 


fternoon on June 8th. 


THE COURT: Wait 


MR. STEARNS: 19. 


that. 


a minute. What line? 19? 


These questions refer to 


o'clock in the afternoon on June 8th: 


“Q Did all three men come to the job? 


Th Two men, two A.B. 


's from twelve to four, and 


a deck maintainer with the two A.B.'s. 


‘C) What was his name, the deck maintenance man? 


im Frank is the first name. 


“o Did ye. ever know his second name? 


"A I forgot his last name. 


"Q Those were the three men on the job? 


ms Right. 


"a Did you ever call a fourth man? 


“A I don't have to. 
sk 8 Did you? Yes or 


"KA No. 
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“a You did the job with the three men all the tin: 
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"*< Yes. 

ve Mr. Antoniou, what does Mr. Schmidt look like? 

"A He looks around fifty-seven, red face, you kiiow, 
yeay hair. He is an old man. 


"YO What about Frank, the deck maintenance man? 


‘A Same complexion, red, gray hair, around forty 


") What is his weight and how tall is he? 
A About probably 140, maybe not." 
Line 15: 
"eo Doesn't the contract"-- 
Page 66, line 15: 
on Doesn't the contract call for three men besi-; 


, 
Yurlls 


"A Not beside: me; including me, on the union ship... 


That was a union ship. Three men butterworthing. That is 


in the contract, because I get paid for the job extra. sw 


{ hreak -- always I break an extra man, if I couldn't 
Lerocak wore, to be more help." 

Page 89. No. That's been read. 

THE COURT: Line 15 has been read. Line 22? 

MR. STEARNS: I was going to read that but it's 
been read. I am now moving on. 


THE COURT: ("xt page? 
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MR. STEARNS: Page 104, line 3: 

1) When you close the valve on the fire line that 

to the hose that goes to the butterworth machine, 

you close that valve, what happens? 
I wait a few minutes, drain the hose out. 

"ty What happens to the water in the hose? 

‘A It goes down in the tank. 

we) Are the nozzles open? 
All the time. 

ae) The water drains out of hot hose? 


Yes, drains out. 


eC The machine is ins..ie the tank then; is that 


"s The machine is still down in the tank, yes." 


MR. STEARNS: That's all I have. 
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1 EBP | 
2 THE COURT: All right. Now, Mr. Goldstein, start | 
| 
3 with the other deposition. | 
4 MR. GOLDSTEIN: At thie time, if your }.cnor please, | 
5 I should Jike ‘to read into the record various parts of the | 
6 answers to interrogatories. | 
7 THE COURT: I thought you were going to take thr | 
8 | depositions. Do you want to cuange the schedule now? I | 
9 | hought you said you were taking both depositions this morn- | 
10 | ing. I heard nothing about interrogatories. : 
i MR. GOLDSTEIN: If your Honor ple:se, I tu ugh: I | | 
12 | had mentioned in your room today that I was y.ince to read 
13 | some of the interrogatories. | 
14 THE COURT: Maybe you did, but I didn’« understand | 
15 you to mean that you would interrupt the depositions. | 
16 Now, ¢o you want to interrupt the depositions? | | 
17 MR. GOLDSTEIN: Judge, I don't think I am inter- | | 
18 rupting the depositions. It's over, and now I want to read | 
19 the interrogatories, and I will read the deposition later. | 
20 THE COURT: All right. Get me the interrogatories, | | 
21 | please, and the answers. | | 1 
a Do you want to read all of them? If not. will you | 
2 indicate which ones you are going to read to Mr. Stearns, so | 
2A that he can have any objections made. | | 
25 MR. GOLDSTEIN: These are the defendant's answers : | 
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to plaintiff's interrogatories. 


THE COURT: Did you indicate all of them or only 


some of them, counsel? 


through t 


3b 
MR. GOLDSTEIN: If your Honor vlease, I am going 


right now. 


THE COURT: All right. Do that and give the numbers 


to your adversary. 


now. 


MR. GOLDSTEIN: Yes; I will, sir. I am almost done 


THE COURT: See if you can omit some of them,with 


the idea of shortening this case, counsel. 


MR. GOLDSTEIN: Yes; I will, sir. 

THE COURT: I would be thankful for small favors. 
(Pause. ) 

THE COURT: Have you got it now, counsel? 

MR. GOLDSTEIN: Yes. 

THE COURT: Tell Mr. Stearns what you have there. 
MR. GOLDSTEIN: All right. 


Will your Honor kindly advise the jury the purpose 


cf interrogatories and that they are under oath by the de- 


fendant? 


the plaintiff to the defendant, and they have been answered by 


THE COURT: Generally, yes. 


These are questicns in writing addressed here by 
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way of being sworn to by someone on behalf of the defendant, 
the defendant's lawyers, in fact, not the defendant directly, 

Is that satisfactory to you? 

MR. GOLDSTEIN: Sir, ‘n this case it was a Mr. 
Rosenbloom, who was the secretary of the defendant corpora- 
tion, who verified. 

THE COURT: It is by Samuel Rosenbloom. Is he 
said to be the secretary? 

MR. STEARNS: He is the corporate secretary, your 
Honor. 

THE COURT: All right. He was the secretary of the 
defendant corporation. 

MR. GOLDSTEIN: Wil? your Honor also advise the 
jury that the defendant is bound by its answers given to 
interrogatories, just as the plaintiff is bound by his 
answers? 

THE COURT: Yes. 

MR. GOLDSTEIN: That is true, isn't it, sir? 

THE COURT: Yes. 

MR. GOLDSTEIN: Fine. ‘Thank you.. 

THE COURT: Now, which one are you starting with? 

MR. GOLDSTEIN: Number l, sir. 

THE COURT: All right. I don't know why it is neces- 


sary. Objections may be made by Mr. Stearns to materiality 
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and relevancy at any time. 

MR. STEARNS: Your Honor, I consider 1 relevant, 
because there has been testimony of June 12th instead of . 
June llth. 

THE COURT: Read it, counsel. 

MR, GOLDSTEIN: Interrogatory number 1: 

"State the itinerary of the vessel S. S. OVERSEAS 
ALEUTIAN for the voyage during which time the plaintiff 
sustained the injuries complained cf herein, setting forth 
the dates when the vessel was in each and every port.” 


Answer: "l. Eagle Point, New Jersey (departing 


June 7, 1971) to Marrero, Louisiana (arriving June 32, 3973) ."* 


"2. State the date when and the port in which the 
plaintiff signed aboard the weaeas > 

"2. Eagle Point, New Jersey, on June 6, 1971." 

"6. State the rating of the plaintiff aboard the 
vessel and his monthly rate of earnings, both base and over- 
time." 

"6. A. B., base pay $506.41 per month, overtime 
$3.44 and $4.01 per hour." i 


"7. Set forth the total base and overtime wages 


earned by the plaintiff during the voyage involved herein and, 


in addition thereto, annex a copy of the earning sheets and 


wage vouchers." 
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Base pay $101.28, overtime $47.57." 


"8. State the plaintiff's duties aboard the 


vessel." 


"8. Deck maintenance man." 


"9. State whether the Plaintiff's wuuties included 


aiding in the use of a Butterworth System of cleaning tanks 
in the carso areas of the vessel on specific orders of his 
superior officer," 


"9. Yes." 


"10. State whether a photograph or photogranvhs of 


the cargo tankes, and more specifically, the tank on which 


the plaintiff was performing duties at the time of his injury 


is available and will be forwardec to plaintiff's attorney 


at his cost or whether the defendant will permit Plaintiff's 


attorney or his representative to take photographs of said 
area." 

"10. We have photographs of the deck area in the 
vicinity where Porss was working. You may see them or take 
your own photographs." 

If_I may say to the jury, Mr. Stearns, these are 
the photographs that have been offered. 

THE COURT: They have been admitted, you say? 

MR. GOLDSTEIN: Yes, 


THE COURT: Very well. 
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MR. STEARNS: I am going to object to Interrogatory 
Number 11, your Honor. 

THE COURT: Sustained. 

MR. GOLDSTEIN: YOur Honor will note my exception. 

THE COURT: Yes. 

MR. GOLDSTEIN: Next interrogator; is 13. 

“i333 whether the defendant had a system or 
routine of Butten.- ching cargo tank* on vthe vessel for the 


voyage in progress at the time of the plaintiff's accident 


complained of herein and, if so, set forth in detail the 


system or routine of Butterworthing of the cargo tanks, how 
often said Butterworthing equipment was used, the step-by-step 
procedure carried out to Butterworth carqo tank, the name 

and rating of the man or men who performed the duty at the ti 


that the plaintiff was performing said duty and was injured, e 


name and rating of the officer who ord«cred said work, the 
name and rating of the men and officers who inspected the car 


tank area after the work was performed in order to ascertain 


——- 


that it was completed and, in addition thereto, whether any 
equipment, appurtenance or gear was provided to the men per- 
forming the Butterworthing with the plaintiff to lower and 


raise the Butterworthing with the plaintiff to lower and rais 


{+—@_-_______ 


the Butterworthing equipment into and out of the cargo tank" 


MR. STEARNS: Objection to’ parts of this as being 


© 
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irrelevant. 


THE COURT: Which parts? 


MR. STEARNS: Well, the part about inspecting the 
tanks and the part about any gear or equipment, and the part 
about -- Well, those two parts. 

THE COURT: I don't know. 

MR. STEARNS: I will withdraw the objection, your 
Honor. 


| 


THE COURT: All right. The objection is withdrawn. 


Read it now, counsel. 
MR. GOLDSTEIN: -- “and, it so, set forth in detail 
the type of equipment that was provided by name, description, | 


model number, manufacturer, and any other means necessary 


to specifically identify the equipment so provided." 
THE COURT: I question if all that is material, 
counsel. Do you insist on it? 


Go ahead. Go ahead. 


ae 


MR. GOLDSTEIN: "13. The Butterworthing was done 
by lowering the equipment into the tank by manual labor and. 
was withdrawn in the same fashion; Anzels Antoniou, George 
Schmidt and Francis Wherrsty {see crew list); Antoniou 
ordered the work; the Boatswain inspected the tanks; a cradle 
was provided of which photographs are available." 


"14, State the weight of the entire" -- 
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MR. S. .ARNS: I object to th‘s, your Honor. I 
.bject to this. | 
THE COURT: What is the objection? | 

MR. STEARNS: Well, this is the weight of the water 
in the hose again. There is no testimony that there was any 
water in the hose. The testimony is entirely -he contrary. 
This is a canard. | 

THE COUlLs: Yes. Sustained. | 

MR, GOLMSTEIN: If your Honor please, the testimony | 
of Mr. Antoniou was that i= is right to have the water ne 
out but that sometimes there is water still in the hose. 

THE COURT: Sometimes is not sufficient. 

MR. GOLDSTEIN: Okay. Your Honor will note my 
exception. 


"15. State and identify in detail the Butterworth- 


a 


ing System used by the plaintiff and his fellow workers at 

the time of his injury, including all hoses and lises incident 
al thereto, by manufacturer, name, model number, and all other! 
means and methods necessary to fully identify said equipment 


and appurtenances and, in addition thereto, annex photographs 


enances in use at the vessel." 
"15. Photographs of the equipment are available 


for your inspection." 


¢ 


} 
and literature or brochures of the said equipment and appurt- 
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"16. If more than one Butterworthing System was 
aboard the vessel on or about June 7th or 8th 1971, state 
whether'all were substantially the same in operation, model 
number, weight, purpose and for general or specific use as a 
tank cleaner. 

“ There was only one system." 

State the name, address and rating of the 
officer or plaintiff's superior who ord-red the plaintiff to 
join in the Butterworthing System operation to clean cargo 


tanks on or about June 7th or June 8, 1971." 


! 
"17. Boatswain Angelo Antoniou, 9 Belknap Road, | 


Hyde Park, Massachusetts 02136." 

"18. State the substance of the orders given to re 
plaintiff by his superior when ordered to aid in the use of 
the Butter ortisng System on Jure 7 or 8, 1971." 

"18. To assist in Butterwcrthing the ship's tanks." 

"19. State where aboard the vessel said orders 
were given to the plaintiff." 

"19. Unknown.” 

"20. State the time of the day and the date when 
the said orders were so given." 

"20. Unknown, but before 0800." 

MR. STEARN . <= which is eight o'clock in the 


morning; correct? 
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2 MR. GOLDSTEIN: "21. State the time when the work 
3 of the tank cleaning operation was started and was completed 
4 on June 7 or 8, 1971." 
5 "21. 0800 - 2300." 
6 "22. State when the plaintiff's superior was 
7 present for the entire period of the Butterworthing operation 
8 at the locale of the use of the Butterworthing System by the 
9 plaintiff and his co-workers .n June 1971." 
10 | “22. The Boatswain wat present throughout the 
11 | operatior." | 
12 | "25. State whether the defendant by or through its 
13 | employees made a report or log entry concerning the vieiae 
14 | iff's accident and, if so, set forth the name and address of 
15 | the person having said report or log entry in his possession | 
16 , at the ptesent time and, in addition thereto, annex a photo- | 
i 
17 | copy of said report or log entry." | 
18 "25. Yes. Cop, annexed." | 
19 MR. STEARNS: Would you read 26? 
20 MR. GOLDSTEIN: And that annexed copy -- 
21 MR. STEARMS: -- is this, is it not? 
22 MR. GOLDSTEIN: Yes. The original of the copy 
2B | that is annexed to the interrogatories was offered into 
2A | ividence. 


| 


"26. Set forth the names, addresses, ratings and 2 
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numbers of all eyewitnesse: to the Plaintiff's accident com= 
Plained of herein. 

"26. There were no known witnesses to the incident 
described by plaintiff in his deposition." 

"27. State the names, aidresses, ratings and Z 
numbers of all officers, crew members and eyewitnesses who 
have given oral or wri‘ ean statements or affidavits c cerning 


the accident complained of herein, and the names of the per- 


sons to whom such statements or affidavits were made, ‘iide-selaiia 


thereof, and the names and addresses of the persons who now 
have custody of said statements or affidavits and, in addition 
thereto, annex a photocopy of said statements or affidavits." 
"27: Boatswain Angelos Artoniou and Seaman Francis 
Wherrity, copies annexed." 
If thé! Court please, at this time may I inform the 
Kemed that the statement annexed by Angelos Antoniou is the 
| Statement that has been introduced into evidence. 
| THE COURT: As Exhibit -- 
MR. GOLDSTEIN: As Exhibit E, Defendant's Exhibit E. 
And that the statement of Francis Wherrity -- 
THE COURT: Where is that one now? 
MR. GOLDSTEIN: That is in the answers to interroga-~ 
tories, and I shoul like to read that into evidence. 


MR. STEARNS: Oh, come on. 
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THE COURT: Have it marked for identification first. 


MR. STEARNS: Your Honor, I object to the reading 
of a statement by a witness no matter how annexed to whatever 
paper heretofore filed. That was a discovery proceeding. It 
gives the plaintiff an opportunity to see what the man 
stated and to call him as a witness. 

This is a totally improper offe~ sf a statement 
annexed to an interrogatory. 

MR. GOLDSTEIN: It is a statement taken by the 
defendant. 

THE COURT: Well, I will reserve decision until 
after lunch, counsel. 

(Plaintiff's Exhibit 7 marked for identificaticn.) 

THE COURT: It is one o'clock now. 

‘MR. GOLDSTEIN: Does your Honor wish me to stop at 
this point? 

THE COURT: How many more have you got? 

MR. GOLDSTEIN: I think we are all pretty tired, 
Judge, at this stage. I would appreciate it if we could 
stop at this moment and go on after lunch. 

THE COURT: All right. We will stop and come back 
at 2:10 this afternoon. 


Please continue to heed my previous instructicn. 


Let me have that last exhibit that you proposed. Is 
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this the answer? 

MR. GOLDSTEIN: This is the statement that they say 
is annexed, 

THE COURT: Yes. It is marked Exhibit 7 for 
identification. 

(A luncheon recess was taken.) 

AFTERNOON SESSI ON 
2:10 p.m. 
(In the robing room; both counsel present.) 


THE COURT: Now, I take it, counsel, you wanted 


to read this number 27 and the answer. 


MR. GOLDSTEIN: Yes, sir. 
THE COURT: The answer merely contains the opinion. 
Now, what are the objections you would have to that, counsel? 


What objections do you have? I think there may be suitable 


MR. STEARNS: Yes. I think this: if this answer had 


objections. I will aay that. | 


been in recitation form and later, for example, the statements 
ultimately passed to Mr. Goldstein in the mail, then I think 
Clearly there would be no question that the hearsay statement 
of this individual would not be admitted in evidence. 

As I see it, Mr. Hopkins, the late Mr. Hopkins, who 


| prepared these answers, simply states at his convenience -- Mr, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHO!5E 


3860 
: So 


EBP 14 
Goldstein's and I am sure his own -- merely annexed the state- 
ment to the papers, the form of the interrogatories, as I 
say, for his convenience. 

Now, that doesn't make an inadmissible statement 
admissible, and it would be improper for Mr. Goldstein to 
read this hearsay statement of this witness, who resides in 
Philadelphia and was available to Mr. Goldstein throughout 


the pendency of this litigation for deposition, I am sure. 


| 
| 
THE COURT: This is a somewhat unusual situation | 
here. You both are familia- with the question. The only | 
thing that occurs in the answer is the attached meearennts Sh 
it does contain several matters of opinion, and I am going | 


t sustain the objection to it on that ground. It is hearsay, | 

} 
in the first place. We can't cross-examine the affiant, or 
the person that made the statement. 


MR. STEARNS: Your Honor, if that is the Court's 


ruling, I would ask that the jury be instructed that the offer 
of the statement was improper, *:.at they are to take nothing 
from tne -- 

THE COURT: Has it been read? 

MR. STEARNS: No. 

THE COURT: Then it isn't to be read. 


| 
MR. STEARNS: I understand it is not to be read, | 
but I am asking you to ask the jury to disregard the offer of | 
| 
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the statement and to tell the jury that the offer was im- 
proper as it is. 

THE COURT: Has it been offered in evidence? 

MR. STEARNS: He has offered to read it. He said, 
“I will read the statement." 

THE COURT: Was it admitted? 

MR. STEARNS: No. 

THE CLERK: Exhibit 7 was just marked for identifica 
tion. 


THE COURT: Then I am going to refuse to admit it. 


You may, among other iings, see a case, DeBruce vs.the 
Pennsylvania Railroad Commany, 6 FRD 403. But I base it upen 
the fact that it is hearsay, and it is in effect an attempt | 
to smuggle in an opinion of an incompetent person who is not | 
qualified to pass upon these matters as far as expertise is | 
concerned. 

That's it, gentlemen. 

MR. GOLDSTEIN: Your Honor will note my exception. 

THE COURT: It is noted on the record, counsel. I 
don't have to say I will do it. You just burden the record 
unnecessarily. 

(In open court; jury in box:) 

THE COURT: Members of the jury, you may disregard 


| 
the question which was read, number 27. I have sustained | 
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substantial objections to it. 

Are there other interrogatories? 

MR. GOLDSTEIN: Yes. Interrogatory Number 29. 

"29. State whether any treatment was given to the 
plaintiff by the defendant as a result of the accident and, 
if so, set forth the names, addresses, ratings and Z numbers 


of the person or persons who treated the plaintiff, the date 


of said treatment, the place of said treatment, the nature 
of said treatment and, in addition thereto, annex a photocopy 
of the medical logs and reports of said treatment.” | 
The answer is -- | 
THE COURT: I take it there is no objection to this 
question. | 
MR. STEARNS: Only in the fact that the ~eference 
is to "accident" and that it was answered as if to the alleged 
accident. 
THE COURT: All right. 
MR. GOLDSTEIN: Theanswer is: "29. Yes. Aspirin 
and soap liniment." 
THE COURT: Read it fully. 
MR. STEARNS: That's it. 
THE COURT: That's the anwer? 
MR. GOLDSTEIN: That is the ansver. 


THE COURT: There is no reference to accident in it, 
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is there? 

MR. GOLDSTEIN: In the answer? 

MR. STEARNS: No, sir. it is just -- 

THE COURT: Well, you don't object to his reading 
the answer? . 

MR. STEARNS: No; I do not. 

THE COURT: Read the answer. | 

MR. GOLDSTEIN: "29. Yes. Aspirin and soap Liniment}* 

Now, down to 33, 

MR. STEARNS: I am going to object to this, your 
Honor. 

THE COURT: Wait a minute. Let me look at it. 

MR. STEARNS: Yes, your Honor. It is not presently 
known. 

THE COURT: It may be known later, then. 

All richt. Read it. 

MR. GOLDSTEIN: "33. State whether the defendant 
claims the existence to the plaintiff of any prior medical 
condition which caused or contributed to the plaintiff's 
accident and/or injuries and, if SO, state the nature of the 
prior existing condition and the manner in which it is 
claimed it caused _r contributed to the plaintiff's accident 
and/or injuries, and the names and addresses of the physicians 


and hospitals who treated the plaintiff for the said conditionk 


Sent. 
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and the dates of said creatment." 

The answer is: "33. Not presently known." 

THE COURT: That's it. Any others, now? 

MR. GOLDSTEIN: Yes. 34. 

THE COURT: Any objection to 34, counsel? 

MR. STEARNS: No objection 


“dE COURT: Read it. 


a 


MR. GOJDSTEIN: "34. State whether the plaintiff 
received a Master's Certificate in order to obtain medical | 
treatment when he left the vessel and, if so, the date thereof! 
and, in addition thereto, annex a copy of said Master's 
Certificate." 

"34. Yes. June ll, 1971. A copy is not available. 

THE COURT: Anything else? 

MR. GOLDSTEIN: Yes, 35. 


"State whether the plaintiff received any money 


for his maintenance and cure and, if so, in what amount, for 


the said amount or amounts were received and, in addition 
theretc, state the reason for stopping the payment of main-~ 
tenance and cure at the date set forth by the defendant and 
whether the defendant has any information of subsequent dates 
of the plaintiff being unfit fur duty and the date that the 


what periods and the name and address of the person from whom 
defendant received such information." 
t 
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"35. He received a total of $380.00 for the period 
from June 19, 1971 to August 5, 1971. Maintenance was ended 
when plaintiff was declared fit for duty." 


MR. STEARNS: Your Honor, at this time would you 


explain to the jury that maintenance and cure is something 


that is not bound up in any way with whether or not this man 
had an accident? 

THE COURT: This is independent of the claim set 
forth in the complaint wh'ch we have been trying. 

If there is anything which the jury has to do about |! 
it, it will be at some subsequent hearing. 

Ali right. “ow you are going back to some 
depositions? 

MR. GOLDSTEIN: Yes. 

THE COURT: Which deposition is this one? 


} 
' 
| 
! 
i 
MR. GOLDSTEIN: This deposit:ion is the deposition 
wf George Schmidt. 
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"Schmidt" 


THE COURT: 


Well, proceed. 


This is a deposition taken by the 


MR. GOLDSTEIN: 
Gs SC Bw 2.2 


c 5 


itn by Nathan Borak, C.5.R., 


ATION BY 


, " 
L\RNS : 


a 


State of New York, testified 


‘chmidt on January 21, 1975 at 12:30. 


Notary 


as fol 


defendant 


having been first duly 


Public of 


lows: 


And the attorneys who participated were both. 


arns and myself. 


\TION BY 


What is your name? 
George Schmidt. 


Where do you live? 


35 Pawtuxet Terrace, West 


Warwick, 


Rhode 


Mr. Schmidt, are you presently employed? 


Yes, I am. 


For whom do you work? 


Hudson Waterways, right now, 


In what capacity? 
I am an AB." 


Over to page 4, line 18: 


and the 
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"Schmiet" 
Were you a seaman em, oyed aboard the OVERSE 
ALLUVIAN in June of 1971? 
Yes, I was. 
What were you? 
I was an AB." 
Page 5, line 7: 
Was aman by the name of Leroy Porss a membe: 
of the crew of the OVERSEAS ALEUTIAN in June, 1971? 
Yes, he was. 
What was his rating? 
I believe he was an AB." 
Down to lire 19: 
Were you returning from either Boston or New 


York Lo Pilottown? 


Empty, yes." 


Line 25: 

Would it have been in the months of June or 
before that? 

‘A It would have been before June. I believe it 

Via. somewhere in the month of January." 

MR. STEARNS: Your Honor, that makes no sense 
unless he reads the question on page 5, beginning at line 
22, when the question is asked of this witness, “When did 


join this vessel?" 
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MR. GOLDs"E"’N: You are absolutely right. 

3 |] "4 When did you join the vessel? 

4 | ‘A I don't know the exact date right offhand, but 


it on my discharges. 


6 |i ") Would it have been in the months of June or hcl. 
a "A It would have been before June. I believe it 
9 i . somewhere in the month of January." 


10 And then line 9 on that page: 


i) | "a What rating did you sail aboard the OVERSEAS 
12 UT LAN? 
13 I ‘A. BB 
14 | "C) Would you describe what butterworthina means,’ 
15 | THE COURT: Do we have to listen to all this 
16 | again about butt ‘rworthing? Hasn't it been described 
17 quite voluminously in the depositions and elsewhere? 
18 AR. GOLDSTEIN: It is described somewhat Gif fez 
i 
19 : eatly by this man. 
~~ THE COURT: Well, maybe he's a wonder; I don't 
a i 
21 kiew. ‘30 ahead if you insist, but it seems that you mirgiit 
22 | shorten tnts trial a little bit by leaving out duplicativ 
23 tatters. They're cumulative. 
2A | Go ahead. 
MR GOLDSTEIN: 
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apy 


‘) Are these the cargo tanks" -- 
" Would you des: tribe what butterworthing means, 


the pl.ase butterworthing? 


‘A It is actually cleaning of the tanks or washiiy 


Lhe tanks through a system wher. they have hose and a 


i; cinkler system on the end of ach hose that is lowereu 


to various depths into the tanks, and when they are turned 


on it sprinkles the entire tank system. 
"oO Are these the cargo tanks of the ship? 


"Kh Yes, cargo iks. 


"Y Is butterworthing done when the tanks are emt‘? 


wr Yes, it is. 


<1} As I understand it, on the run of the OVERSEAS 


ALLUTIAN that we have been talking about, the ship was 
yoinyg from either Boston or the Port of New York empty, 
is that correct? 

“i Yes. 

"9 Does that mean that the butterworthing would 
be done on the way down to Pilottown, Louisiana? 


"iy That is right. 


"iy In early June, 1971, was butterworthing done on 


the voyage of the ship down to Pilottown? 
“—_ Yes. 
() What members of the crew would be engaged aul! 


o 
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nyaged in this butterworthing at this time 


Strictly the deck department, which would be 


‘B's and the boatswain, deck maintenance, 


ling on how many ta) are to be butterworthed ai 


machines were being used, and in many cases you 


I would say, three men to a machine. 


in a hurry they would run six, using two machines. 
the boatswain on the OVERSEAS ALEUTIA! 
ring the first week, or the early part of June, 


We always called him Tony. 


Do you know his last name? 

remember right offhand. 

Does the name Antoniou refresh your recollectiun. 
Antoniou, or something of that kind. 


Who were the other AB's on the ship as best yi 


When it comes to remembering that far back, 
icy difficult. Most of them we call them by nic! 
That is why it is difficult. 

During butterworthing you have testified that 
and the butterworth machine are 


hbultexworth hose 


cool into the tanks? 
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Wov.d the machine and the hose be lowered in 
tanks at stages? 
"A Yes. 
Would the machine be allowed to operate at stages 
in the tanks? 


Yes. 


") During this time in June, 1971, was the butter- 
worthing operation one that entailed dropping the machine 
and the hose a certain distance in the tank and allowing 
the machine to run for a certain period of time? 

"A At that time, after a certain period of time 
had elapsed, you would lower the hose a further distance 
down the tank? 

"A Yes. 

"Cc This would continue? 


a This was continued for probably four drops, 


depending on how dirty the tanks are, sometimes more. 


se How long would the machine be in operation on 


@ach tank?" 

THE COURT: All of this is repetitious, counse1- 
lor. You know it. 

MR. GOLDSTEIN: Well, if your Honor will give 


me a minute, let's see if we can cut it down. 
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THE COURT: All right, I will be willing to lu! 
vou try to cut it down. It will be good, profitable worl.. 
(Pause. ) 


MR. GOLDSTEIN: Your IHlonor, can we go on with: 


ortain amount and then I will go back to it? 
THE COURT: You mean you want to come back to 


mething? 


MR. GOLDSTEIN: No. I have gone up to page 4 


10 | ov so in checking and I would like to read up to page AY) | 
11 |} aid stop there for a moment and then continue on checki::, | 
? | L.-cause there doesn't seem to be too much afte that. 


ld THE COURT: All right. Go ahead. | 


14 | Where are we now? ' 
15 MR. GOLDSTEIN: Page 10, I believe, line 5: | 
16 bs How many men were engaged in removing the but! r 
17 | vorthing hose during this period of time on this ship? | 
18 || "hy I would. say three. 
19 | "i Did these three men each have a separate roic 
9 |! or function or job? | 
i 
21 | ‘a. See 
22 | +0 In the handling of the hose and the machine? 
i ; 
3 || "A Yes, it is routine that one man would take ci) | 
YA " of the line, another man takes care of the hose, and th: | 
25 | win in the center does the picking up of the line and lt): ) 
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hose; but the line and the hose men are the men that actuallyt 


hold the strain on both of the items, so that the hose 


and tue line wouldn't go into the tank. 
"In other words, the man in the center would 
Lring up all the slack. 


You have used the expression ‘line.’ What is 


Rope. 


Is it a piece of manila line? 
Yes, sometimes nylon, but manila in this case. 


Is it fastened to the butterworth hose? 


i? 8 To the butterworth machine, or as close to it 
as possible so it wouldn't interfere with the sprinkler. 
iy Your testimony is that one of the three men 


engaged in this job would take up slack in this manila line? 


"A Yes. 


*Q And it is your testimony that one of the two ther | 


would take up the slack on the hose? Is that cor: 


ee That is correct. 
a And the third man will be the individual who «id 
actual lifting of both hose and line, is that righ! 
TA Right. 
"Y) In this operation you have described where would 
the man holding the line, the manila line, he in aoe ae 
to the ian who is doing the actual lifting. 
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One man with the line would be on the left, u 
ince right side of me, and the man on the hose would be 
ujily about the same. In other words, one man is on 
t and one man is on the right. 
Of the man in the middle? 


The man in the middle is the man who pulls thi 


This hose fits through an opening, does it not” 
Yes. 

Is that called the butterworth opening? 

Yes," 

Line 14: 

What was the dimension of the hose? 


I think we had, of course some of your hosesr 


'ov than others, but the hose we were using was abuul 


i ch hose, similar to a normal fire hose. 
'Y) I asked you about the dimension of the butter 
vpening and you said 16 inches. 
I am talking about the diameter. 
is the four inch also Ciameter? 
Yes. 
Can you describe in your own words how the mai 
the middle or the center man would lift both the hos. 


asad the line? 
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Well, a strain is usually kept by the man wii | 
line -=- I am talking abovt the rope again -- and there 
a utrvain kept, just a normal strain, a man that is 


holding the hose, and the man in the center, such as Myzeoli, 


would take this line and this hose and pick it up and 
spread it out so it would hit the edge of the so-called 


bottLerworth hole, and this would help prevent the hose 


cr the line from sliding in, and it is continuous. Ani 
each time you do this the man with the line just holds i' 
so it can't go any further. 

Would this lift that you have described, the min 


in the center would make, would *hat require him to bend 


over, over the hole and reach down with one hand and -- 


"Rh Yes, with both hands. 


Grasp the line with one hand and one hand to 


qrasp the hose? 
iy? Yes. 
Would he raise up and spread his hands out (Inai- 
air bug) ? 
Yes. 


"() To take as much of the hose out of the tank «as 


possible with one stroke, is that right? 


ae Yes. 


When he had done that what would the man" <- 
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THE COURT: Wait a mi 


MR. STEARNS: ZA, kin 


THE COURT: Some of t 


het. Line 14, page 14. 


MR. GOLDSTEIN: Line 


THE COURT: All right 


Mk. GOLDSTEIN: 


When he had done that 


Lo? 


He would keep holding 


sure it doesn't fall in. 


Would he also take up 


Yes. 
handlin 


Would the man 


He also takes the 


up 
Page 20. 
Lf your Honor please, 


chnidt said he made. Mr. 


tlie: oteposition, was given -- sa 
I have not received it 


| 


THE COURT: Where is 


deposition? 


MR. GOLDSTEIN: Page 


THE COURT: Read the 


PE POR 


nute, now. Where are we, 
e 4. 


hese questions are really 


4, Judge, page 14. 
; GO OF. 
what would the man hanilin; 


the little old line to ma 


the slack that 


you Cre<«t. 

g the hose also do that? 

Slack." 
there is a statement thu 


Stearns, at the time of 


id he would give me a cu.,., 


yet. 


that referred to in the 


20. 


questions first on page 


OURTHOUSE 


\ 317 


| ve | 
yo. ebt | "Schmidt" ; 
9 | MR. STEARNS: You were shown the copy /f the 
4 staLewent at that time, right? 
4 i THE COURT: Read your questions. | 
5 MR. GOLDSTEIN: Judge, I just asked if that ! 
6 | was his statement, that was his signature; and he said 
7 | you, Lt was. And that was it. And then I asked that the 
8 ! statement be given to me. | 
9 \ THE COURT: Was it marked for identification 
10 | sonehow? } 
11 | MR. STEARNS: It was marked for identification , 
12 | and handed to Mr. Goldstein, and he asked about the sig.ia | 
13 ! ture and then asked no further questions about the stat: | 
14 | mont 

, 
15 MR. GOLDSTEIN: That's correct. And Mr. Steains | 
16 said he wovld give me a copy. i 
17 | MR. STEARNS: I said I would make a photocopy. | 
18 | THE COURT: It says, “Document handed to coun | 
19 ! sel." What's Mr. Stearns handing it to Mr. Goldstein, | | 
20 } AScumne. | 
21 | MR. STEARNS: Yes, sir. | 
29 | THE COURT: Go on. | 
23 MR. GOLDSTEIN: Mr. Stearns, may I have the | 
2 copy, please? | 
25 MR. STEARNS: Well, now you have got me, Mr. | 
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istein. I didn't anticipate this and I don't think : 
bag, but I°il look. 


(Pause.) 


MR. STEARNS: Your Honor, I am sure I don't ha 


MR. GOLDSTEIN: Well, may we go on and Mr. St 
in Supply it to me later? 

THE COURT: As far as you can. You can't tal! 
ihout a statement if it's not here. 

MR. GOLDSTEIN: On page 22, line 5. 

THE COURT: Well, go ahead. 

MR. GOLDSTEIN: 
) You drop one hose down at a time, and while tli.i:t 
rinkling you drop down another hose, and then anot!. 

then you lower the first hose down to another level. 


"aA Yes. 


>, 1s that basically what we are talking about? 
Yes." 
MR. STEARNS: Your Ilonor, may we note that tii. 
is iow so-called cross-examination. 
THE COURT: This is cross-examination by whom. 
MR. STEARNS: Mr. Goldstein. 


i THE COURT: Mr. Goldstein? 
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MR. GOLDSTEIN: Yes. 

THE COURT: All right. 

MR. GOLDSTEIN: On line 20: 
) How many tanks was your gang handling? 
A I would say three. 

"”) You would have three different hoses? 
Yes. 

) And three different lines, and three differen! 

butteivorthing machines? 
Page 24: 

9 Do you know if the butterworthing system con 
tinued to be used on this ship for more than an eight hu. 
period on the day that Mr. Porss was allegedly hurt? 

Yes, definitely." 
Line 10: 
'?) Can you tell me the hours thet you worked? 
The hours that I used to work? 
) The hours that you worked on the day of the 
alleygod injury to Mr. Porss. 

"A From eight to twelve in the morning and *twelv 
to four in the afternoon, and four to five in the afternoon. 
Il am separating this because of watches. 


‘Od These are the times that you were working on th: 
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"Schmidt" 


ssthing system on the day or days that you were 


ing with Mr. Porss? 


Yes. 

Is that correct? 

Yes. 

And you are certain of these hours?" 

TIE COURT: Three yeses are all answered in on 
Go ahead. 


MR. STEARNS: Your Honor, -- I withdraw my 


MR. GOLDSTEIN: May I reread the last questic.i 
And you are certain of these hours? 

Yes. 

Did you room with Mr. Porss? 


I don't recall rooming with him. I believe 


't remember whether I had a room of my own for a whi! 


tause there was an awful change of room aboard there. 


() Do you rememcer Mr. Porss at all? 
"NK Yes, I do. 

low long did he remain on the ship? 
on I think he made only the one roundtrip, whic: 
Le approximate -- you see, there was such a change 
we used to get new people in Boston, new people lc 


Gulf, and it’ was one of these vicious circles. 
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I want to find out how well you remember Mr. 


I don't think he was there more than thirty days 
in that area. 


"i You do remember him being on there around thi:ty 


And over to page 27, line ll: 


"GQ Did he have long hair or short hair, and what 


color was it, if you recall?" 

MR. STEARNS: Your Honor, may I ask what the 
tow or purpose of reading this is. I don't see the 
relevance of this description. 

THE COURT: I don't know what difference it imab:s 
whether he had long or short hair. 

MR. GOLDSTEIN: The relevancy is how well did | 
he know Mr. Porss or whether he could identify Mr. Pors:s. 

THE COURT: What is the relevancy of that? 

MR. GOLDSTEIN: For the purpose of establishi:.y 


whether or not he was working with Mr. Porss. 


MR. STEARNS: But Mr. Porss says he was. 

MR. GOLDSTEIN: I don't care what Mr. Porss 8:/5. 

MR. STEARNS: You are reading this then to impeach 
your own witness, is that right? 


| 
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way, were you? 
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MR. GOLDSTEIN: T am 


‘ 338i. 


reading 


you called Mr. Schmidt, who has told everybody that 


rag no accident to Mr. Porss when he was working 


rim, and now tells vr that 
; and the early afternoon 
;S was. 
Tur COURT: Stop your 
MR. GOLDSTEIN: 
Did he have long hair 
was it, if you recall? 
Wis hair was kind of 


vas a light colored hair 


Page 28: 


Page 29: 


he was working during tl.: 


and not late at night ‘li 


protesting and go aheaii. 


or short hair, and what 


light. It was not blond, 


And as far as you know there was no accident «t 


No one ever said anything about it, anyway." 


ant Is it a fact that they don't have to tell that 


re hurt, if it is an AB? 


They don't have to te 


ll me. No, they don't. 


! You weren't over Mr. Porss in this operation | 


this operation? 


No, the boatswain. 


Were you his superior for the purpo» 
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You were working alongsicse eac cther, you s&s 
Yes. 
You recall that you were working with Mr. Por 
Yes. 
Were you working with Mr. Porss one day or 
four days or five days? 
Until the tanks were cleaned out. I would 
slid, I would say I believe it was roughly three 
most. 
Do you remember working with him all three 
YE ss 
Now, on page 31: 
Do you remember Mr. Wherrity was workin 
and Mr. Pross? 
Yes. 
For those three days? 


Yes. 


Do you remember him working right alongsidc 


it always takes three men to operai 


butterworth system." 


Page 32, line 12: 
Were you told at one point that Mr. Porss Clained 


that he had an injury? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
° ARS NEW 5 NY CO ?-4580 


=! 


10 


17 


18 


19 


25 


to 


Chi 


384 IG 


"Schmidt" 


u were never told that on the ship at all? 


Were you ever told that by the boatswain the 


J day? 


Were you cver told that at anytime after the 


claimed accident? 


No. 


You recall that Mr. Porss worked with you? 


Yes. 


Right up to the point that he left the ship? 


Yes 

Do you know why he left the ship? 

Do I know why he left the ship? 

Do you know why? 

No, 2 den*t." 

Page 38, line 9: 

Have you ever picked up or helped to pick 


it had some water in i? 


Does the outside of the hose get too hot for 


handle? 


a 


Sometimes. I mean ‘vith your bare hands. 
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aby use gloves. 
"i Is it too hot to handle with gloves? 

No. 

You could pull up the hose with water if you hil 
to or wanted to?" 

MR. STEARNS: Objection, your Honor. There 1: 
n. testimony here: there was any water in the hose. ‘hi; 
i; pure speculation as to what Mr. Goldstein suggests. 

THE COURT: The objection was as to the forn, 
wasn't it? 

MR. STEARNS: Yes, sir, but since the plainti't' 
his nut testified at this trial of any water in any hose, 
iy question about water in the hose is irreievant and | 
think prejudicial. 

THE COURT: | Well, the form of the question is 
bad. Sustained. 

MR. GOLDSTEIN: If your Honor please, the form 
of the question, the objection to the form of the questicn 
was waived by the stipulations at the beginni 

THE COURT: Where are the stipulations? 

MR. GOLDSTEIN: I'm sorry. Except as to the 
form. You are right. Sorry. 

What is wrong with the form, if your Honor hens 


This is cross-examination, your Honor. 
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THE COURT: "If you had to or wanted to?" I dou'i 
what kind of a condition that means. 

Go on. 

MR. GOLDSTEIN: ‘The answer is given, sir. The 


tn knew what I asked and he answered it. 


If your Yonor will read, your Honor will see thin 


is a complete and total answer to that question. 
THE COURT: Well, that, of course, doesn't 
nm cessarily mean that the form is perfected. Lots of 
times that might occur. I will take it, however, there 
som: problem about it. 
MR. COLDSTEIN: ALL’ vtene, sir 
If I wanted to? I wouldn't. I wouldn't unless 


cre is very little in the hose. 


Very little would mean what to you, sir, in teers 


ol wobyht? 

"A Probably -- I don't know. Probably five or s1x 
pounce: 

*% You mentioned that you could not pick up mor 
tha. tifty pounds yourself? 


“ty I probably could, but I say I never do, becas 
I au not that strong. 
©) Is there anything wrong with your back or your 


ju or anything of that sort? 
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38 
"Schmidt" 
No. 
Have you ever had an injury to your back or legs? 
No. 


I take it, then, that fifty pounds is the weiqnt 


feel is basically safe and a maximum weight fu: 


pick up? 


Yes. 


If you are the middle man of the three men t4! 


wontioned picking up everything you are the one wh. 


actually picking up both the hose and the line, is that 


That is correct. 


I gather that you take: your hand, which is inside 


tne glove that you say you use, and you wrap that hand 


ihe hose? 


Yes. 


And you take your other hand, inside the othe: 


and you wrap that hand around the line and you pul 


Linas both up at the same time (indicating) ? 


Yes, but you don't actually put your whole hin 


around the line; you just grip it, both hands, so that 


never have a complere hold on the hose or the line. 


g 2 BSB 


What are you doing then? Gripping it with youl 


finger tips? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


\ 368 


| 
‘ 
| 
"yu 
e3ehe | 
t 


| adh "Schmidt" 
i 
>» || No, because the man on the line and the man on 

} | j 
. ‘ | 
| Liaw. lige are the ones holding the strain. 
| 

4 2 I want to know what you are doing? Are you yi; 
7 ! l 
5 ; it with your finger tips? 
| 
6 Yes, roughly, most! y your fingers, as far bac! | 
} 


knuckles. i 


P , 
What happens on this is that they are expectin, 
) vers ull up the hose and line, the additional numbe1 
10 j cs or feet, however long, however much you can pull : 


i| |. one movement, and then they take up the slack after /u14 
, 2 4 


) Is that basically the type of operation it wa-' 


12 | the pulling up procedure, is that correct? | 

\ 

L3 This is a fast procedure, though. 

° ’ | 

\4 I understand it is, but the procedure starts, ‘ 

| 

15 as 1 understand you, with them holding the line. | 

1b ‘ Right. ! 

17 So that it is basically taut? 
18 A Yes. 

19 And the same goes for the hose? 

20 Right. | 

, | 

Yt ! And then you are pulling up more line and ho: | 

| 

22 || ail atter you finish pulling it up, then they make it ¢t wl | 

\ 

23 i} re jal ea 

! 

24 "A Yes. | 

| 
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Yes, just to keep the slack up. 

So that it is basically you who pulls up the 
the hose and they hold it. 

"MR, STRARNS: Assuming he is the middle man? 
"MR. GOLDSTEIN: Yes. 

"MR. STEARNS: ‘The middle man docs it. 

And then they tighten the hose and the 

finish that pulling up procedure? 

Yes. 

That goes on over and over again until the hose 

uid line are pulled up. 
Yes. 
Is that basically the system? 


Yes. 


0 You say you do this no* by actually gripping <i: 


hose and the line but by sort of cradling the hose and (}: 
line in your finger tips? 
‘A Yes. 
Is that correct? 


Yes, because the hose and the line are on at 


ah 8. I see. You mean that they are being pulled ont 
to a different position, one for each of the men on eithe: 


side of you? Is that correct? 
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One is going off to your left and one to your 
Yes. But they come up evenly." 

And on line 12: 

You are stooped over. 

Right. 

And you pull up as much line and hose as you 
ile in your hands without actually gripping the linc 


hose 


MR. STEARNS: At this time I renew my object! 
Lhe word “grip." I think it's vague in the context |: 
ene questions. 
THE COURT: | You object to the use of the wor. 


ripping," is that it? 


MR. STEARNS: Well, it's too minor to waste t} 


with, your Honor. I will withdraw the objection. 


THE COURT: All right. Go ahead. 
MR. GOLDSTEIN: 


") Is that correct? Without actually gripping ii 


vou cradle it and pull it in? 


A I have no pressure cn the hose or the line whe 


his is coming up. It is like putting something under 
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9 || th ok  (indieating). I am depending solely on the 


line and the man with the hose to take the slack 


They are taking the slack up after you complet: 


6 || yout pulling up procedures? 
i| 
|| ; Sees | 
i] | 
8 | During your pulling up procedures how is the line ! 
it ’ 
i | 
9 | sjack or the hose slack being taken up? 
i 
10 | apy Each individual takes the slack up as I bring 
| | 
ll || it up | 
| Par 
12 | ) You just testified that they took it up after 
13 | you completed pulling it up. 
| ; 
14 Not a completion. As I come up they are tahiny | 


| 
| 
15 ! the stack in. I don't pull up the hose and then stop i 
| 
| | 
} 
| 


16 { Chet 
i | 
7 | THE COURT: "I don't pick up" -- 


19 


! 

18 | MR. GOLDSTEIN: I'm sorry. 
| 
| ‘y don't pick up the hose and then stop for them tc 
| 


20 | take up the slack. It is a continuous routine.” 

| 21 | Page 46, line 18: | 
22 | '”?) Mr. Schmidt, when the sprinkling system is goiug | 
23 on, that is the butterworthing operation is actually goiny | 
24 on, the water is spraying out in all directions? | 
25 That is right. | 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


— 
oe 


, 


| 392 


iCn : " | 
i paki ae Schmidt P 
sSetg | 
| 
2 Is it also spraying upward? 
; Yes. | 
4 "1 I take it, then, that it is wetting the hose 7 
) ( loads :? 
tj Wetting the hose and the line? 
8 By all means, yes. 
| 
9 So that when you take the hose and the line wou 
1G tlh: tank, it is wet, isn't it? 
| 
1} “AN Yes." 
| 
12 Line 12 
13 It is wet?" 
M4 MR. STEARNS: Your Honor, may I now withdraw 
15 oO) ) cbion to the form and ask the context references Gi 
16 tnext question be read? 
7 THE COURT: On 47? 
| | 
18 | MPR. STEARNS: 47. I am asking for the readin 
| 
: 
19 v dé, tines. 
20 THE COURT: Yes, read line 9. 
21 iW MR. GOLDSTEIN: Your Honor is directing me? 
2 | THE COURT: Yes, I do. 
23 1 MR. GOLDSTEIN: | 
| | 
24 || “O) Is the line at all slippery? | 
| | 
25 || "MR. STEARNS: Objection to the form. 
| | 
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No. 

It is wet? 

It is wet but it is not 

Line 24: 

You mean the two men are holding? You are actuill 
pulling? 

Assuming you are the center man? 

Yes. 
So you are pulling up, aren't you? 


Yes. And with leather palm gloves none of ti: 


comes to rest on the deck, is that 


yight around the cover hole? 


After we are finished on butterworthing. 


After you pull it out? 

You set your machine out and get it ready 
other tank, whatever one you are getting into. 

I am not talking about after you completed pul: 


out. As you are pulling the hose out it ultimate) 


Lo rest on the deck? 


Yes, 


The wet hose? 


Yes. 
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And the wet line ultimately comes to rest on 


Yes. 
Is the deck itself wet? 


Occasionally. 


And of course there is still some water comii: 


the bottom of the machine, isn't there? 
Yes, and in many cases you even have sprays < 


the sea, which makes it wet. 


But in addition to the spray from the sea the: 


r coming from the system that comes to rest on | 


From the hose and from the line and from the 
sething machine itself? 
Yes.” 


Line 24: 


It is not drawn up dry by any means, the holv: 


ion is dealing with wet gear, wet machinery? 


‘ 
‘ 


Yes. 

Isn't that true, sir? 

Yes." 

Page 51, line ll: 

But, again, sir, the entire operation is bei: 


out with water about you? 
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» | Yes. 


5 MR. STEARNS: Your Ilonor, I am going to object 


4 || this because there is absolutely no claim made at a 


on 


t 1 i this case that there was anything wrong with th 


6 | lech of the ship. 


| THE COURT: Is there, coun:.llor? 


a | MR. STEARNS: No. 


9 || THE COURT: He says there is no claim about 


1 | MR. STEARNS: There is no claim of any slip. ‘ir. 


a iottutcin is dealing in impossibilities herc. 


|| MR. GOLUSTEIN: I am not dealing - - 
14 || THE COURT: I asked you is there any claim in 


5 | Lic cocord here that he slipped. -- 


16 1 MR. GOLDSTEIN: The claim is -- 


wf THE COURT: Will you wait until I finish my 


\} 
| 19 | MR. GOLDSTEIN: Sorry, sir. 
| 20 ‘|| THE COURT:--either in the complaint or any |": | 
21 trial ocder, or anywhere clse? } 


MR. GOLDSTEIN: The claim is that Mr. Schmidt 


a THE COURT: Don't tell me what it is. Tell tm | 
ma | i: there is a claim that he slipped. 

} 
25 | 


| 
| 
| MR. GOLDSTEIN: Yes, sir. 
| 


es 
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STEARNS: Point to it. 


GOLDSTEIN: I have to point to it. Don't 


what to do. 


THE 
MR. 
THE 
MR. 
i see my 
whece the 
raity both 
THL 
widly. 
Wha 


MR. 


COURT: You don't have to. 
GOLDSTEIN: Does your Honor want me to? 
COURT: Yes, I want you to. 


GOLDSTEIN: May I see my complaint, sir, 


answers to interrogatories, and we will po 


piaintiff claims that Mr. Schmidt and Mr. 


COURT: Will you please stop speaking qu'' 


t is it that you want? The complaint? 


GOLDSTEIN: The complaint and my answers 


ia interrogé wo.tes. 


THE COURT: This is the complaint. 


MR. 


GOLDSTEIN: Thank you, sir. 


THE COURT: Take that first. One thing at a 


MR. 


GOLDSTEIN: That's the pre-trial order. 


i} take a look at that also. 


THE COURT: Go right ahead. 


(Pause. ) 


THE COURT: Tell me where there is a claim o! 
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, on the deck. If so, show it 
Do you find anything in the complaint? 
MR. GOLDSTEIN: No, sir, the complaint is 
isual yoneral terms that do not describe any injury. 
THE COURT: All right, there is nothing in 
\lipping. 
MR. GOLDSTEIN: And the complaint doesn't 
it, Judge, as your Honor well knows. 
THE COURT: I beg your pardon, six. Is 
nylning in the pre-trial order 
MR. GOLDSTEIN: Yes, sir. 
THE COURT: Let's see that. Mark 
4 let me see it. All I am trying to do is 
,otice given somewhere. 
Where does it say anything about -~ underlin: 
thing about the deck, will you please? 
(Pause. ) 
MR. GOLDSTEIN: That the manner and method o: 
mecation was not safe. The failure to determine | 
ger and the method of the operation was safe. 
THE COURT: Well, I will sustain the objecti 
MR. GOLDSTEIN: Is your Ilonor denying me th: 


right to prove these things? 


THE COURT: I do,this particular thing. 
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MR. GOLDSTEIN: This is the defendant's witm 
wt mw, witness. 
MR. STEARNS: Your Honor, can I -- 


THE COURT: I don't care whose witness it is. 


MR. STEARNS: Can I read the plaintiff's depos 


ou the question ot slipping? 


THE COURT: Not yet. There is no claim here 


MR. GOLDSTEIN: There is no claim that Mr. Wheoeriit 


rou tell me there is no claim. Do you want me to aniwe1 


wtthout giving me some pi..se that I can't answer 


cause it doesn't show on the record. Does your Honcw 


wish me to answer you or do you just want me to keep qut-:: 


iil allow you to destroy a lawsuit? 
THE COURT: Don't ask such foolish question:.. 


MR. GOLDSTEIN: They are not foolish, Judge.. 


hoy ace not foolish. I have been here three days and : 


it veishing what's going on. 

THE COURT: So amI. 

MR. GOLDSTEIN: Yes, I know, Judge. Your ti 
isutaid speaks for itself. 

THE COURT: Thank you, and will you disregard 
thai, members of the jury. My track record, so-called, 


noice «! anybody's business here. 


j 


as 


— 


24 
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MR. GOLDSTEIN: If your Honor please, I move 
wistrial, 
THE COURT: Denied. 
Now, I want to ask you this:--I don't think 
i ‘ vacgwered me -- Is there any place where there is 
Clits wade where there was a slippery deck? 
MR. GOLDSTEIN: There is a claim made that M.. 
meriaty and Mr. Schmidt did not hold the hose and the 
linc tnat they were supposed to hold. The plaintiff cc 


nwt lave to prove why they didn't. Ie only has to prov 


thal, in fact, they didn't; and if this jury ~ elieves 1t}::' 


lhoy id not hold it when they were supposed to, then | 
hive proved my case. 

THE COURT: Well, I don't agree with you. 

low, what page are we on again? Will you pil: 
recall the question. 

MR. STEARNS: Your Honor, may I object to Mr. 
Goldstein's shouting and to his statements? 

THE COURT: Yes. You don't need to shout to 
ov unyhody else in this courtroom. Disregard it, mem). 


of tthe jury. 


Now, what is the page ard what is the particul.: 


qucstion, again? 


(No response.) 
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THE COURT: Mr. Stearns, will you tell him. 


MR. STEARNS: Page 46, I believe. 
MR. GOLDSTEIN: We are past that. 
THE COURT: Page 48. 

MR. STEARNS: 49 

MR. GOLDSTEIN: Page 49, line 24 


MR. STEARNS: It's over on 5l. 


THE COURT: Something about a wet deck, as I 


MR. GOLDSTEIN: Yes; right. 
On line ll: 


But, again, sir, the entire operation is 


‘ta adent Out with water about you? 


Water on the deck, water on the hose? 
The decks are always wet, yes. 

And your shoes are always wet? 

You are supposed to wear bocts." 


THE COURT: Well, I don't hear from you, 


MR. STEARNS: Well, I don't -- 
MR. GOLDSTEIN: No further questions. 


MR. STEARNS: Have you rested? 


MR. GOLDSTEIN: Do you want to read any of thi: 


can. hake 


heii. | 


Mr. 
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THE COURT: Do you object to the questions,a 
.o, why, and tu what questions? 
MR. STEARNS: No, your Honor, I am not going ' 
bake Lame to object to the questions. 


THE COURT: All right, go ahead with the next 


tion. You have read certain ones. 


MR. STEARNS: He has concluded reading the de; 
tion and now I inguire: I am prepared to go ahead anu 
as 1 did with the other, but I would now inquire whethc: 
counsel for plaintiff has any more proof on the questio 

Liability. 


THE COURT: Is your proof ended? 


MR. GOLDSTEIN: Judge, I have now completed ::: 


1uj this deposition. Does Mr. Stearns want to read it? 


THE COURT: All right. I will let him read ii. 


You may read it. You might as well do it now 


yet st over with. 


The first page, please. 

MR. STEARNS: Page 3, line 13: 

The YUKON." .-- 

That's the ship that Mr. Schmidt was on at t!i 
time ot his deposition in Janua:y. 

“Tie YUKON is an oceangoing vessel, is it nut’ 


Yes. 
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‘y Where is the vessel now? 
Carteret, New Jersey." 
Page 4, line 4: 
0) What is the expected itinerary of the YUKON. 
"MR. GOLDSTEIN: I will concede that I unde 
in. Schmidt will not be back for the trial, and | 
{i accept that understanding. 
Fe. You are going to sea with the ship? 
Yes. Leaving tonight at seven, yes.” 
Line 16: 
“) When did you first go to sea? 
October of 1945." 
Line 23: 
i. Who owned the OVERSEAS ALEUTIAN? 
a“ That was the Maritime Overseas. 


") Is Maritime Overseas a separate and distinct 


corporation from Hudson Waterways? 


et Yes. 


i You no longer work for Maritime Overseas Co:; 


my No, 2 don’t.” 


Page 14, line 14 -- speaking of the three mei: 


oitmy che job: ' 


i Is there room for a fourth man? 


en nie A AS ne ns OS Ly pw _catenen — - -. om _— woe ; 
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Yes, but it is not a necessity, and the only 
(i » /Ourth man could be coming is ig the hose is gettainy 
‘Lies! up behind the man who is holding the strain, and 
!t just stretch it out, but as far as any labor is 
1 or anything as far as pulling it up or anythii 
Li} VHaAt,. 10% 
"r) I have told you, have I not, Mr. Schmidt, thit 
erss claims that while engaged in lifting the lL. 
se from one of the tanks on the ship on June : 
1971, that you and Mr. Francis Wherrity both, during th 
lbiltitsy Operation, suddenly let go both the hose and t! bi 
m.in, him to bear full weight of the hose and the ma 
MR. GOLDSTEIN: Objection. 
MR. STEARNS: Your Honor, I think I am permitt 
{ biccsnd that. 
THE COURT: All right, go ahead and read it. 
Qverruled. 
"MR. GOLDSTEIN: Objection. It is not our cluin. 
"MR. STEARNS: It is one of the things that h. 
boas 4 11d in the deposition, is it not? 
"MR. GOLDSTEIN: Not in any way." 
MR. GOLDSTEIN: "Not in that way." 
MR. STEARN: "Not in that way." 


THE COURT: I am going to take it. It relate. 
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to the general claim. 
MR. GOLDSTEIN: It relates to the attorneys' 
tcmont of the general claim, the two attorneys. 
THE COUhf: I think it is the general claim. 
“UR. GOLDSTEIN: Which your Ilonor has stated 0.1 
; vor again is not eviaence for this jury to hear, iii! 
iow your Honor is deliberately letting this jury hear it 
luss far afield does your Honor wish to go? 
THE COURT: You are greatly confused. 
MR. GOLDSTEIN: I am not confused, Judge. 


THE COURT: Will you please calm down and doi 


You may state the question, counscllor. 

MR. STEARNS: 

"MR. STEARNS : All I can say is it is my und::: 

witiagy of the claim. 

"MR. GOLDSTEIN: You are entitled to have your 
ailiersianding, but I will object and raise the objectiu:: 
at «he time of the trial.” 

MR. GOLDSTEIN: Now, if your llonor please, 2.1; 
nol wet for a mistrial on the ground that your Honor 
delibarately allowed to come into this record, statemeni.: 
Ly stitorneys which your Honor knows are ia cise evidence 


over an objection. 


U3 
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THE COURT: The motion for a mistrial is den 

Proceed, Mr. Stearns. 

MR. STEARNS: 

") Did that occurrence happen? 

No, it never did happen. 

Did you ever see Mr. Porss at anytime during | 
poriod that you were a shipmate with him on the OVERSLAY 

uvtoi in early June, 1971, did you ever see him yan! 
f nis feet while he, you and Wherrity were handling 
itterworth hose? 

No. 

Did you ever witness an accident involving I. 

any kind at anytime during his voyage? 

No. 

Has Mr. Porss ever made a complaint to you ai 
aaytim. during this voyage or anytime Since of any com) ‘it. | 
of injury to his back? 

\ No. 

a) Did vou ever scheme or plan with any member © 
tic. arew of the OVERSEAS ALEUTIAN to suddenly let go ti: | 
Galtarvorth hose and line so that Mr. Porss would bea: 
winole weight of this line?" 


! 
P ; ; 
MR. GOLDSTEIN: Objection to this question. | 
TIE COURT: What is the objection to that one? | 
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GOLDSTEIN: The objection is that there i. 
there has ever been any scheme or plan with 


the crew to suddenly let go of the butte.- 


COURT: Sustained. 
STEARNS: 


Schmidt, I ask you to assume that plaintiti 


chat this hose and butterworthing machine had bew: 


.4 fully into the number three port wing tank, antl 


yiile the hose was being moved on the second port 


cond: stroke, how much would that much of the hos. 


tank, would the hose and the butterworth machin 


upproximately? 


I would say anywhere -- I would say 


Page 17, line 7: 


At anytime during this voyage in early June, 


“J, were the butterworth hose and machine raised or 


vod without the boatswain being present? 


never." 


Page 19, line 23: 


THE COURT: This returns to Mr. Goldstein's 


STEARNS: Yes, this is Mr. Goldstein's «u 


sixty pound, 


"Schmidt" 
TI: COURT: Line 23, page 
STEARNS: Yes, sir. 
CouRT: All right. 
STEARNS: 
You have spoken to Mr. Stearns about this mati«:, 
you? 
Who? 
Mr. Stearns 
"MR. STEARNS: That is me. 
I am glad I know your name. Yes, I have. 
When did you start speaking to him about it? 


the first time you spoke to him? 


Today, I guess. It is the first time I have 


MR. GOLDSTEIN: Judge, in keeping with the c.. 


Court, that I should, that the other attorncy 


should, ask at this time to continue reading for cont ii... 


sty I ask that Mr. Stearns continue to read? 
THE COURT: Where are we now, page 19? 


MR. GOLDSTEIN: Page 19, on line 9, the next 
COURT: You want line 9 read? 
GOLDSTEIN: Yes. 


COURT: I don't know. tf witl took at it. -ce 
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1); 


i: it's a part of the context. That's the test, au. 


Vs} ible. 


MR. STEARNS: I am willing to continue readiz.,. 


THE COURT: All right, read it. 
MR. STEARNS: This is now line 9: 
Did you speak to anybody from his of‘ics or 
i.ited with the ship about your testimony today? 
I spoke to somebody in Baltimore. 
What was his name? 
A I don't know. 


Did he tell you he was from the shin or the 


iii; stacy COMpany or its representative? 
lle said he was a representative of the Overs: ..: 


iartti:r Overseas. 


=) That is the name of the company that owns th 


OVEKSEAS ALEUTIAN, isn't it? 


ge. Right. 
You had a long talk with him? 
Not specifically a long talk. Ue was just a..' 


i! 1 knew anything about the case of the boy who waz 


pithy osed to have got hurt. 


“ 


a Did he ask you for a statement? 
“A Yes, he did. 


mY Did you give him a statement? 
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Yes:. 5):41¢2." 


At that time the statement was handed to Mr. 


And he then as*s: 

This is the statement that you gave? 

Yes, it is. 

Is that your signature on the statement? 

Y 46, 3% - ie. 

Is that your handwriting? 

No, it is not. 

Is there any part of that statement other tha. 

signature that you wrote? 

I just wrote my signature. 

Did you read it before you signed your name? 

Yes. 

You read it carefully? 

Yes. 

Did you make any corrections? 

No. 

I notice that there are three words crossed 
andi written on. 

es What are you asking? 
I notice there are some scratchouts over words 


Did you do that, sir? 
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I didn't do that. 


Those were made by the man who wrote the state 


nent, whoever 


Yes. 


And 


MR. 
) Can 
Pag 
THE 


MR. 


he is. 


then I supplied the name. 

STEARNS: Should I stop? 

GOLDSTEIN: Yes, I think you covered that. 
STEARNS: 

you describe him for us?" 
e 25, line 20. 


COURT: Who is "him"? 


STEARNS: That is there Porss, is that truc, 


Mr. Goldstein? 


MR. 


GOLDSTEIN: Yes. 


THE COURT: All right. 


MR. 


“7A Wel 


STEARNS: 


1, I know he came from some for n-- 


"a Suppose I stand up and you describe him as to 


MR. 


GO..9STEIN: And you described him as to 


height, weight and looks. 


MR, STEARNS: --"as related to my looks, height 


and weight. 


Was he as tall as me-or shorter or taller?" 


And then there is a discussion about Mr. 
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2 yidutcin's height. 
3 | ' "4 I am not too good at giving descriptions, but | 
¢ ran picture him myself. le was light complexion. I kn 
5 that tk: was either Estonian or Latvian, one of those cuts 
a) | tvier over there. I guess he could be five nine. I 


ae woulde'h know the difference between five nine end fiv 


8 ala. 

9 | "i That is the reason I stood up, to give you so 

10 | way of estimating his height as against mine. Do you |! 

1} he is bas? ally as tall as I am? 

12 | "D Yes." 
\ 

| Page 27, line 24. Question by Mr. Goldstein. | 

14 H wet As I understand it, what you are telling us 1 , 
| 

15 that your recollection at this time is that"-- objectic.. | 

16 } to form which I now waive -- "that you did not have an, 

17 | accident with the hose and the line as far as you can 


That is right, yes. 


Is that basically what your testimony is? 


Yes. 


And as far as you know there was no accident «at 


No one ever said anything about it, anyway." 


r 23) THE COURT: Is there anything before line 9 ruil 
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MR. STEARNS: I just read something that I thiuwl. 


has Lewn read. That's at line 9, "As far as.” 

TUE COURT: All right. 

MR. STEARNS: By Mr. Goldstein. 

You don't recall that it should take four?" 
Lalkiny again about the operation. 

MR. GOLDSTEIN: Where are we? 

MR. STEARNS: Page 31, line 12. 


TUE COURT: That's been asked by counsel. 


Ait Frenne. 


MR. STDARNS: 
ty You don't secant that it should take four? 
h That it should take four? 
0) Yes. 
ae No, I have never worked with four peopii:. 


"y) You worked only with three? That is you and 


tvo other AB's? 


Occasionally somebody could come over and tai... 


wit, tne Slack from the hose, if it's coiled up behind 


man, but it is a rare occasion. 


a6 Isn't that a necessity to avoid tripping ove: 


tin. done? 


ra) 


A No, because mostly the hose will f. : out by 


| aud 


seas? 


and IL 
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Page 33, line 9: 


Did anybody ask you for a statement while you 


abeard the ship? 


No. That is why no one knew about the accide:!. 
When did you first learn about the accident? 


Last summer, I believe it was.’ 


MR. GOLDSTEIN: Do we want to continue on pu:; 


read about being contacted two years ago? 


MR. STEARNS: Anything you like. 

33 beginning wherc? 

MR. GOLDSTEIN: Line 18. 

MR. STEARNS: 

Who contacted you two years ago? 

I don't know. Somebody from Boston. 


Was he also a representative of Maritime Ove 


lie didn't say, and I didn't want to talk to iii: 


He did talk to you about the accident. 


He asked me if I knew anything about the acc 


said, no, and I hung up. 


That was by telephone? 


.@S. 


The next time, I take it, that you were contaci 
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Yes. 


come here today? 
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The third time that you were contacted was whet, 


this morning. 


Haven't you been contacted before this morni.; 


1] "A No, only from Baltimore they told me to come 

12 | hore. 

13 I os Did they ever tell you to come into New York os 
14 ! Gunday? 

15 a On Sunday? 

10 *€) On a Sunday to take the deposition. 

17 "A No." 

18 | MR. STEARNS: Do you insist on this? 

19 | MR. GOLDSTEIN: No. I think that covers that. 
20 MR. STEARNS: 36, line 24: 

21 arf Mr Schmidt, did you say that the weight of the 
22 | hos. of some forty feet and the line at the butterwortl 
23 ing system itself was a total of sixty pounds? 

24 "A I doubt very much whether it even weighs that 
25 | Much, but I am caying sixty: pounds, because I am lucky iif 
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pick up a fifty pound bag of potatoes." 


MR. GOLDSTEIN: Would you read the next question, 


MR. STEARNS: No, I'm not going to read 
Page 50, line -- no, I am going to pass 
something else. I am not going to read from page 
witl pass on to something else. 
“HE COURT: Where are we going now? 
MR. STEARNS: 56. ‘tine 14. 
eQ Just to make absolutely certain, is it your 


testimony that as the middle man bent down to take hold of 


buth che hose and the line that the two other men on hi 
iett and right would be maintaining scme degree of tens:.... 


on both the hose and the line? 


That is right. 


Is that correct? 
Yes," 
MR. STEARNS: Page 55, tine Gs 
You are paid additional money for overtime? 
Yes. 
A record is kept of your overtime hours? 
"A Yes. 
be Your paysheck, or the amount of the cash they 


: you, Guring the pay-off, depends upon how many overt ina 
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lioauts you worked, is that right? 


“A That is right. 


y Do you know whether aboard the OVERSEAS ALEU'1\ii 


June, 1971 such records of overtime work were kept? 


Yes, they have to keep them for tax purposes. 


hours you may have worked aboard the ship? 
va | Yes. 

Mr. Goldstein asked you about certain hours t: 
vou worked during the voyage to Pilottown in June, 197i. 
Want was your watch, first of all? 

“hy Twelve to four. 
worked overtime after 5:00 p.m.? 


“A Yes, it's possible. 


he) Would this fact be reflected in your overtin:.: 
records for the voyage? 


"* Yes, they would. 


8, 197) as twelve o'clock midnight? 
"7 Well, yes, it is possible." 
Page 56, line 25: 
oe) Were you served with a subpoena? 


"A Yes. 


OURT HOUSE 


(3 Do these overtime records indicate what overti.: 


iw) Do you know whether on June 8, 1971 you may tiiis: 


7) Is it rossible that you worked as late on Jui: 


ET A 
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I have nothing further, your Honor. 


Bf ( When was that served on you? 
| 
3 "A When? | 
4 | "a Yes? } 
l 
5 il \ Today." | 
, | 
bo | | 
t 
! 


7 THE COURT: All right. 
i! \ 
8 } Do you want to read anything? ; | 
i 
9 | MR. GOLDSTEIN: Page 37, yes, sir. ! 
10 THE COURT: What page, please? | 
1] | MR. GOLDSTEIN: 37, the first question on line | 
2 | 7 | 
! | 
13 | If your Honor please, Mr. Stearns read the ques 
14 | tion hefore, concerning the weight of the hose as bein | 
15 | the total of 60 pounds. | 
16 THE COURT: | Yes, it's been read. | 
17 | MR. GOLDSTEIN: And then the following questi.:: | 
18 | tnuat wasn't read: 
19 | "a Would that be when the hose is dry cr when it iu. ) 
20 | any walter in it? | 
| 
21 | ‘ The hoses are dry, usually, or when the wate: | 
22 | dvains out of it. Yor don't usually pull the hose up uwitil | 
: tiey lay there for a few minutes." | 
24 MR. STEARNS: Your Honor, I object to. the read- | 
25 | ing of this question on the grouncs that there is no | 
: 
| | 
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t tk tbe ny 
hose. 

THE COURT: Overruled. 
(Pause. ) 
THE COURT: 


Anything else, counsellor? 


MR. GOLDSTEIN: 


Dv. Seaman as a witness and rebuttal at the end of ti.- 


the plaintiff rests. 


THE COURT: So that the only witness as far as 
you know as to your direct case is Dr. Seaman, correct? 

MR. GOLDSTEIN: That's correct, on my direct 
case. 

THE COURT: And tomorrow at 10:00 he will be 
here, is that correct? 

MR. GOLDSTEIN: 


Yes, sir. 


THE COURT: Very well, then we will suspend at 
this point, members of the jury. 
iU:00 and continue to heed my instructions. 

MR. STEARNS: 
be pecmitted at this time as part of my case, to read 
tiree questions from plaintiff's deposition, in context 
With what has been discussed? 


4 ; 
TIE COURT: Is there any objection to taking 


from plaintiff that there was any water in thi: 


No, sir, subject to the callii.j 


Come back a little bet... 


It relates to this other 


Your Wonor, may I ask that I reat, 
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waaclthing of the defendant's case here now, Mr. Goldstein. 

MR. GOLDSTEIN: Not as far as I am concerned. 

THE COURT: All right. You are the only one 
that wight object. 

What deposition? 

MR. STEARNS: Page 33. 

THE COURT: Of? 

MR. STEARNS: Plaintiff's deposition, under cath, 
August 16, i972. 


THE COURT: I don't have it here. We don't 


STEARNS: I have an extra copy (Nanding). 

COURT: Thank you. 

right, tell me the page again. 

STEARNS: 23% 

COURT: Line? 

STEARNS: b We 

COURT: Yes? 

STEARNS: This is the attorney of the defer: 
antl, to the plaintiff: 

2. Tell me now, was there anything on the deck, anv 

grease or oil or slippery stuff that made you slip or was 
it just this pull?" 


MR. GOLDSTEIN: If your Honor please, I objeci to 
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the way that it was read: "that made you slip.” The qu.i- 
tion was @irected to the plaintiff. 
MR. STEARNS: Right: "you slip." 
THE COURT: Well, read the question again so ttiit 
know. 
MR. STEARNS: 
a Tell me now, was there anything on the deck, «ii 
grease or oil or slippery stuff that made you slip or v’:: 
fu just thc pult? 
a The weight. 
"yy Just the weight? 
‘A The weight pulled me down." 


Now, over on 34, on line 15. I will go to lite 


"a Was the deck dry? 

wr Well, it is always water on it when you work: 
butterworthing. 

"ay You didn't slip on that? It wasn't a slippe:. 
deck that eaused your accident, is that it? 


"H No, sir. Unless the other guys slipped, I dont’ 


t 


kivos. 
") And you never asked either Schmidt or Frank wii 
tney let the hose and the line go, is that right, you neve 


asked them that? 
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No, sir. 
Did they ever tell you? 
No, sir. We didn't talk about this accident at 
all till the next morning I asked Schmidt, vou know, wih: 
the next morning when they called me for watch, 
wateh duty, that's when I couldn't get up no more. 


Your Honor, I have a witness out 


whose testimony would be brief. I know your Honw) 


THE COURT: All right, call him, then. 
a Tr Si Ak C, called as a witness by 
defendant, being first duly sworn, testified 
iollows: 


MR. GOLDSTEIN: If your Honor please, Il shoula 


like to .o0o0k at the pre-trial order to see if this wit 


ness's name is on the list. 

TIE COURT: Go ahead and look at it. Have you 
got it? Have you got a copy? Maybe it's here. Here you 
ace filanding). 

(Pause.) 

MR. GOLDSTEIN: I don't know who Mr. Isaac 1: 
but his name is not on the list. 

MR. STEARNS: He is an expert on putterworthiisy 


Syste. 
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THE COURT: Does his name appear here? 

MR. STEARNS: Not by name, but the designation 

‘1 expert on butterworthing systems appears thereon. 

TUE COURT: All right, that's herc. 

Proceed direct examination by Mr. Stearns. 
rhiitucy’ LXAMINATION 

STEARNS : 
' What is your occupation, Mr. Isaac? 

I am a marine expediter for oil tankers, which, 
iv plain English, means that I am an expediter for chanjii, 
cirjous; upgrading, for instance, from oil to clean oi); 


Evow gasoline to naphtha; or any kind of upgrading of 


y) Does this work involve supervising tank cleani 


aN It certainly does. 


bye 


MR. GOLDSTEIN: If your Honor please, I ask i!:ii 
Mc. GLearns not lead the witness. 
THE COURT: , Oh, it's immaterial. That is a 
put lanactory ibeksilks.. 
Go ahead, counsellor. 
') And are you familiar with the so-called “butt. 
worLlhing" operation? 
A Of course. 


Q Did I ask you or did you,as a matter of fact, 
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that a butterworth machine be brought 


oom today? 


Yes. 

Did you bring one? 

I did so. 

MR. STEARNS: May we mark it. 


Before the clerk comes over: 


into the 


Are you familiar with the OVERSEAS ALEUTIAN? 


I am. 

Have you been on that ship? 

Yes, numerous times. 

And were you on the ship in 1971? 
Voyage 13, I was on. 

And what period of time was thet? 


THE COURT: How long, you mean. 


MR. STEARNS: No. What period of time. When 


wus Voyage 13? 


bherny 


July; I would say the middle of July of 1971. 


Now, referring to the butterworth machine thii 


marked as Exhibit -- 


(Defendant's Exhibit F marked for identifica 


tion.) 


machine that was on 


Sir, is that butterworth machine the same kind 
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Not this same one, but a similar once. 
a Is it similar in all respects? 
Yes. 
\) It's a copy? 
A copy, yes. They are being used on all Maritiss 
wergeas ships. 
MR. STEARNS: I now offer this in evidence, your 
yor, as Defendant's Exhibit F. 
MR. GOLDSTEIN: May I see it? 
THE COURT: Yes. 
(Pause. ) 
MR. GOLDSTEIN: No objection. 
(Defendant's Exhibit F for identification 
received in evidence.) 
a) Mr. Isaac, looking at this exhibit, there is @ 
top part, is there not, that screws off? 
A Yes. 
) Did you weigh this butterworth machine without 
the cap on it? 
\ Yes, sir. 
Q And what does it weigh? 
A Thirty-five-and-a-half pounds. 1! weighed it 
yesterday morning. 


a Are you familiar with the union contract in force 


tr 


w 
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in June 1971, regarding butterworthing procedures on th 
{oUAS ALEUTIAN? 
I am. 
() And how many men did that contract provide fi 
io a butterworthing job? 


Three men. j 


QO The OVERSEAS ALEUTIAN was a SIU ship. What 15 


Seafarers International Union of North America. 
) And do they represent crew members. 
Crew members only. 
) And crew members are people such as ABs, dec! 
maintenance people, and so forth; is that right? 
\ Also engine and deck department, engine ‘ui 
stewards department. ' 
) The so-called "unlisted" personnel? 
A Unlisted personnel only. 
MR. STEARNS: I have no further questions. 
THE COURT: Cross? 
CuuSii i AAMINATION 
LY lik. GOLDSTEIN: 
) I take it, Mr. Isaac, that you are here solely, 
fox the purpose of bringing this machine ‘.ere? 


MR. STEARNS: I object to the form of the quest... 
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that correct? 


If you have any further questions, 


vou them. 
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COURT: Yes, sustained as to form. 
GOLDSTEIN: This is cross-examination. 
COURT: He has testified. 
the sole purpose of your testimony, to giv:: 


of the machine as being 35 1/2 pounds, is 


0) I am asking you: Was that the sole purpose fo: 


ir. Stearns asking you to come in, to give us the weight 


of this machine as being 35 1/2 pounds? 


THE 


MR. 


THE 


1) Mr. 


courtroom? 


THE 


A How 


e) How 


COURT: What difference does it make? 
STEARNS: I object. 
COURT: Sustained. 


Isaac, how many days were you outside thc 


COUPT: I don't knew what that means. 
many days? 


many days have you been there? Were you 


st before today? 


Pa I was here yesterday afternoon only, for two 


hours, 


MR. 


~ 


STEARNS: In view of this line of questiguiiny, 


can € take this man on redirect examination and ask hi. 


I will gladiy 


2) e 
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jiti all the procedures about how one of these procedu: 


13) land led? 


THE COURT: Yes, I will give you that privileye. 


You better wait then and cross-examine aftexr In 
his gone further. 


MR. GOLDSTEIN: I don't quite understand this, 


THE COURT: He is asking for leave to return tuo 
direct examination and I am granting him leave. 

Now do you understand that? 

MR. GOLDSTEIN: Yes, I. understand that. 

THE COURT: All right. 

MR. GOLDSTEIN: I will object to it and I kn«:. 
your tlonor will note my objection to it. 

THE COURT: Yes. It's on the record. Iloweve:, 
the Court has control of these procedural matters, courn- 
sellor, and you know it just as well ie do. 

MR. GOLDSTEIN: Yes, I do, Judge, I know the 
judge has a great amount of leeway and jurisdiction ani 
discretion. 

MR. STEARNS: Your Honor, I object to these 
comments. 


THE COURT: Disregard the comments. I have 


ruled. 
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FURYHER DIRECT EXAMINATION 


isk TAR. STEARNS: 


) Mr. Isaac, three men work on this job, is that 


ri jit ; 


' 
Li.til 


they 


Whial 


That's correct. 


There is a man on a line with a manila rope, i. 


correct? 

‘ That's correct. 

7) There is a man cn the hose? 

A That's correct. 

) And there is a so-called "middleman"? 

fy Three men. 

4 And they stand close together, do they not? 


a They do, very close together. 


‘) How close together would you say they would bL.. 


\ If you stand there, I will show you how clos:: 


‘) “And the other man is here? 
The same distance. 
THE COURT: Almost shou. e~ to-shoulder. 
THE WITNESS: Shoulder-to-shoulder. 
re) When this hose is being taken out of the tank, 


does the middleman do? 


ee 


429 
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The middleman braces himself on his knees lili. 
;, and he picks up the line and the hose;and the man wi: 
ose pulls; and the man on the line pulls at the same 
it's that simple. It's a very simple job and ha» 
going on like this -- 
MR. GOLDSTEIN: Objection, if your Honor please. 


THE COURT: Wait a minute, now. Will you please 


iuswer any questions until they are asked. 

THE WITNESS: I'm sorry. 

THE COURT: You may strike out the answer. 

Mr. Isaac, is this standard woxk for deck hands 
ukers, do you know? 

It certainly is. 

And is it normal, expected part of their job? 


Yes. 


Is it the kind of thing that they can expect to 
do for one or more days during the voyage of the tanker? 


It can last anytime from one day up to 15, up tu 


And the procedure is the same, is it not? 


The same procedure. 
And usually when they are butterworthing aboard 
tanker, how many machines would they be using? 


Standard procedure is four machines. Some tankers 
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howuless Can run as much as eight machines. 

() If they are running four machines--and I ask yuu 
to assume now that the plaintiff has testified that they 
did two tanks, I ask you to assume the normal number of 
mechines dn operation -- how many times in removing the 
machine from peices tine beaks would Mr. Porss have handled 
the line and the machine? How many times would ‘is hav: 
Leen titted up? | 

; MR. GOLDSTEIN: Objection, if your Honor plea: 
lic. Porss* statement is that he used one machine, not fu. 

MR. STEARNS: Woll, I have just elicited tesci 
wony that four are customarily used, and I am entitla!, i 
bulicve, to examine this witness on the basis of not only 
what plaimti££ says but also what :s normal and customa:.’. 

MR. GOLDSTEIN: Not “normal and customary"; 
what was done on this ship? 

TIE COURT: You may ask him a hypothetical Qua: 
tion Lased upon the testimony and what was shown to hav" 
bean Lone 

'y Mr. Isaac, I ask you to assume that the plai: 
Liif hu testified that he butterworthed with these two 
other wen two tanks, Nos. 6 and 7. 

Pirst of all, to stop there, did this sh'p, the 


OVERSEAS ALEUTIAN, have tanks numbered 6 and 7? 
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No. 
What was the highest number tank? 


Number five center, five starboard, five port; 4 


fifteen tanks only. 
THE COURT: What was the highest number? 
THE WITNESS: Five. 
THE COURT: And there were fifteen tanks? 
THE WITNESS: Total. Five cente tanks, five 
starboard tanks, five port tanks; a total o.1 fifteen. 
again to go back, I ask you to assume that 
testified that he cleaned twc othe» «zanks, and i 
sk you to assume what you have testified ro, that nor... sil; 
four machines are in operation. Now, suming those tw 
tacts: How many times would Mr. Porss have lifted one wf 
these machines out of the tanks? 
MR. GOLDSTEIM: Objection. 
THE COURT: Overruled. 
Eight vimes. 
MR. STEARNS: Thank you. I have no further 


quent bons. 


THE COURT: Is that all, counsellor, now? 


MR. STEAPNS: Yes, sir. 


THE COURT: You are sure? 


MR. STEARNS: Yes. 
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THE COURT: Don't come back and ask me to ofn:ii 
it. ap again. 
All right, cross-examination. 
PURTHER CROSS-EXAMINATION 
WY Mk. GOLDSTEIN: 

‘) Mr. Isaac, the question didn't tell you when 
fu. vorss was hurt during the course of those eight tines 
(ii..t you say he must have picked up, did it? 

THE COURT: That's a hypothetical question. 
MR. GOLDSTEIN: It certainly is. 
THE COURT: That's an allegation, anyway, coun-- 
Se LOrK.. 
MR. GOLDSTEIN: What does t].at mean, Judge? I 
aon't quite understand that. What does your Honor mean 


Ly "an allegation"? 


MR. STEARNS: Your Honor, I object to this haiti 


ot the Court by Mr. Goldstein. 

THE COURT: Yes. You don't need to ask me ques 
tions, counsellor. 

MR. GOLDSTEIN: Judge, I don't understand whi! 
you wean by "an allegation." 

THE COURT: Just what it says. You know what 
the vord "allegation" means. There is no allegation - 


you can ask hypothetical questions if you want to. 


| 
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MR. GOLDSTEIN: I don't have to ask hypotheti.°..| 
jacstions. This is an expert This is not my witness. 


THE COURT: What is your question, please? What 


nut question now? 

MR. GOLDSTEIN: My question now is: 

Were you told when the accident happened to !!. 
in between what you now claim he did eight times on 
1p? 

MR. STEARNS: I object to the form. I don't 

wuiderstand it. 

THE COURT: Sustained. I don't understand ti. 

You claim, Mr. Isaac, that Mr. Porss, aS a! 

juestion asked you by Mr. Scearns, picked up thi 
« eight times, is that correct? 

If they butterworthed two tanks, he would hav. 

lif.cd it up eight times, because the normal procedure : 


butterworthing is four machines,on the OVERSEAS ALEUTI..!:. 


Very good. 

wow, do you know, or was it part of the questiu:n, 
or jo ‘wou have any information at all as to when, duru:.. 
tLhit »eried of eight times, when you say Mr. Porss woul: 
have helped pick up that machine, when he was hurt? 

MR. STEARNS: Your Honor, I object to this aud 


counsel is in any difficulty here, I suggest that sin 
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Liantitf had testified, before his alleged accident, that 
lie lol handled the butterworthing operation. 


THE COURT: The objection is sustained, counse] 


‘) Mr. Isaac, that machine is attached to a hose? 
That is correct. 


) Can you describe for us what a 2 1/2 inch hose 


A 2 1/2 inch hose? 
(3 Yes. 

It's a rubb2r hose, hard rubber hose; it has i . 
tovutle connections on either end, one goes to the butt: 
worth machine and one site to the fire hydrant line. 

, I see. 

THE COURT: What does’ the 2.1/2 inch hose mean? 

THE WITNESS: 2 1/2 inches in diameter. The 
inside diameter is two inches. 


THE COURT: All right. 


Ani that hose has been described as being 7£ fevt 


Looney is that approximately correct, sir? 
Yes, 75 feet. 
) They run about 75 feet? 
Yes. There are three sizes. 


? One of the sizes is 75? 


435 
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Right. 
Now, do you know the depth of the tanks; that 
3 center tank on the ALEUTIAN? 
Are we talki..y of the No. 3 center or 3 star 
bo: GF DS perte 
The center is the -- 
It makes a difference -- 
-- is what I heard -- 
MR. STEARNS: Well, your Honor. 
2) -- this accident occurred -- 
THE COURT: All right. You are asking him al 
h of the wo. 3 cente., is that the question? 
MR. GOLDSTEIN: Correct. 
42 feet. 
A) And, I take it, sir, that when the machine is 
lovacteacdt down into the hold, it's lowered down almost tu 
the floor of the hold, is that correct? 


That is not quite correct because there is « 


lol ot obstructions in the tank. Therefore you don't (9 sey 
loro: than 35, normally anywhere between 25 and 35 fee, 
ii Is cr 

rw) And if the bosun who claims he was on duty al 


Liat time said that he lowered it to about 35 feet, wei! 


you ayree that that would be basically correct? 
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t 


Yes. 


) Now, Mr. Isaac, did you ever weigh the hose? 


You weighed it dry or you weighed it wet? 


| 

| 

| 

4 | \ Yes. 
| 

| 

' 

MR. STEARNS: What do you mean "et"? I object | 


7 } | Llc rorm, 

| ' We weighed it on board the ship and it ran an,;- | 
9 acre between 118 and 120 pounds -- the 75 feet length. 

10 | THE COURT: With or without water in it? 


Se THE WITNESS: There could have bee: water in it. 


vic question is, was that hose in use at that time? Thut 


| 
25 | is, would it be expected to have water in it because it 
| 


\2 4) (‘si nol sure. There was some water in it, yes. 
i 
13 | THE COURT: Some water was in it? 
14 THE WITNESS: Yes, because we normally keep Liv: : 
15 | ‘w4ter in the hoses. Otherwise, they get a dry rot, so 7 
16 | Lhe hoses normally have some watcr in them, yes. 
17 ” Was this a hose in use at the time that you 
18 weighed it or was this just ahose that was hanging some- 
| 
19 | Where or being storaged away? | 
2 | THE COURT: You mean was it a hose that was in | 
21 | uss Lhal particular minute? 
22 | THE WITNESS: All hoses are normally in use. | 
23 | ‘) Well, that doesn't answer my question, Mr. Isaac. | 
| 


coc 
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y used or had it sort of been hung out and alj 


; i or drip,or call it wht you will? 

| Well, okay. It was not in use, no. 
5 Now, M. ac, are you an e.ginecr, sir? 
6 No, I'm not an engineer. 

7 Would you happen to know the weight of water? , 


8 THE COURT: How much water? 
3] A cubic foot of water? 
WwW | No -~ 
1] MR. STEARNS: I object to this. There is no 
12 (| olive ay of water in the hose; there is no testimony 
id || ich water was in the hose. 
l4 } THE COURT: Well, I will overrule it and iet lil 
5 i risiwer- it L£-he-can. ! 
16 | THE WITNESS: I cannot answer that question, 7.101 
17 | llonor. I would not be correct. 
18 | wy Have you ever heard the expression, sir, that 
| | 
19 | ‘y:tor weighs 62 1/2 pounds a cubic foot"? ! 
a) } Yes, but first you have to tell me also that 
21 Cine ias water. 
22 MR. STEARNS: First of SIL, fe*s 32, ' 
23 ! MR. GOLDSTEIN: No, it's 62. | 
| | 
24 i MR. STEARNS: on | 
25 y MR. GOLDSTEIN: No, 62. ! 
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MR. STEARNS: Excuse me. 
”) You don't know that weight? 
I am explaining to you -- 


THE COURT: Wait a minute. Will you read th: 


qucstion, please. 


(Question read.) 


MR. STEARNS: I object to the form of the ques 


TIE COURT: Overruled. 


‘ My answer is th first we have to find water 


ia the hose. Now, how can the water stay in the hose 1: 


MR. GO: .ISZ#EIN: If your Honor please, may your 


iongr direct the witness to answer the questions that «.. 


par to him? That's what he is here for and not to giv: 
lis dissertations about things. 

THE COURT: However, the form of the question 
wight have something to do with it. 

Read the last question, Mr. Reporter. 


(Question read.) 


THE COURT: Finish your answer if you can, “wir. 


MR. GOLDSTEIN: You are allowing him to finish 


t).c answer? I object on the ground that it's not respon 


Lo any question that I asked. 


naive 


| 
| 
| 
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ThE COURT: Read back. read 


diide 


stion, Mr. Reporter. 


(Question read.) 


THE COURT: Will you answer that? 
Yes, I heard that. 

THE COURT: All right, go ahead then. 
What was the answer? 


I heard that, yes. 


Now, Mr. Isaac, assume, ir, if. you will, 


> machine 35 fee. below the level of the deck, 


er anybody else who wanted to, was taking up tl. 


ithout waiting for all of the water to dissipat« 


MR. STEARNS: Objection. 


TIE COURT: Wait a minute, counsellor. Let 


inish his question. 


~- That while the water was, in fact, pouring 


i 


the holes of the machine at the bottom of the 


(ne men were busy pulling up the hose. 


Now, sir, under those circumstances, there 


water in the hose during the time tut the hos: 


aint machine were being pulled up, isn't that so? 


No. 


MR. STEARNS: I object to the question. 
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THE COURT: He has answered it. 
) Is your statement, sir -- 
My answer is no. 
7m Please. Is your statement, sir, that the wati. 
ili pour out of the holes instantaneously, before the 


i: ceuld even make the first pull up on the hose and 


| ai the pottom of the butterworthing system? 


line? Is that your statement? 
i No. | 
HH ! 
10 | \) So you agree, sir, that -- 
( ll | I am not agreeing with you. No, I am disagr=c- | 
| 
I \ Lieg weth you. | 
1 i 
13 | () I know you are disagreeing. We will find oui | 
! 
; | 
14 H ray | 
15 | \ Because, number one -- | 
\ ' 
i} . | 
16 i No, no, please. Mr. Isaac, you are here to i 
i | 
17 ! ansver questions. That's what Mr. Stearnsasked you to isu: | 
\ 
18 | here for. He paid you to come nere, did he? | 
| { 
} 
19 i He did not. | 
i J 
» | You didn't get paid at all to come here? | 
| 
21 | No. 
22 | “ Now, Mr. Isaac, is it conceivable to you that | 
f | the hose and the line and the machine could be started to | 
| be pulled up before all] the water dripped cut of the machine | 
| | 


) 
“ 


18 


19 
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MR. STEARNS: Your Honor, I object. I objec! 
i nusber cf reasons: 


One, that there is no testimony that that was 


Two, the plaintiff has testified that he was 
roliuy with two other men of equal rank. 
Now, it's quite obvious from the testimony --~- 
THE (COURT: I will overrule the objection. /.'t 
iim answer. Let him explain why, if you want to, later. 
(Question read.) 
Number one, the normal procedure is -- 
I didn't ask you about normal procedure. 


THE COURT: Ile asked you merely if it was con 


Gesvable. 

\ It could be, yes. It depends again on a lot «ii 
things. It's just not a dry cut thing like that on bea: | 
a ship. It never is. 

') Very good, sir. 

Has it been done jusc that way, Mr. Isaac? 
THE COURT: What is it? 
) That from time to time they will not spend i): 


tiuc: Lo wateh the water drip out of the bottom of the 
hicchine before they start to pull the machine up, knowiny 


tull well, Mr. Isaac, .that the water will be pouring cut 
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are pulling the machine up? 
MR. STEARNS: Objection. 


TUE COURT: Sustained. It's purely speculativ::. 


Mr. Isaac, if I told you that one of the witne: 


os, from time to time there would be water -- the: 


jaiality, that he doesn't know -- in the hose, as it was 
puiled up; would you agree that that is a possibility? 

MR. SYEARNS: Your Honor, I object to that unless 
le designates the witness, and try to do better at who 


siid what and when, particularly when we have two depos} 


MR. GOLDSTEIN: That's for the jury to deter: 


jury remembers that, then the jury remembers it. 
THE COURT: The objection is sustained. It 1: 
speculative. 
Vell, would you agree, then, sir, that such a 


thing is done and has been done; that is, that they don't 


wait until all the water is out of the hose before startirny 


it up? 


It's not normal procedure. 
I didn't ask you that, sir. 
That's what my answer is. 

Is it done, normal or not? 


To my knowledge, no. 
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| Now, you say, sir, that normal procedure wou}.! 


to 


3 ruyitre them to wait until the water ir out of the hose: 


4 ra There are two ways of pulling up a machine. on 


MR. GOLDSTEIN: If your Ilonor please, Iam asi: | 


, t 3 bug tor a ye@S or a no answer. Can't I get it? | 
8 | THE COURT: Not necessarily. | 
y 1 Read the question. I don't know whether it ©.115 | 
J | 
10 | Cor onc OF not. | 
i il (Question read.) | 
12 | i) Yes or no, Mr. Isaac. 
3 || A Maybe. ! 
14 ) So that sometimes normal procedure would be fi:: 


15 |] Luan to allow the water to remain in the hose, sir? 
i 
| 
i 


‘\ No. I am trying to explain, but you don't give 


| 
| 
7 |) me a chance to explain, so why can't I explain? Mow can | 
18 auylody understand what I am trying to say? 
19 | im) Mr. Isaac, that's what Mr. Stearns is here fo:. 
20 you avo his witness; you are not mine. 
21 | a You are asking me all the questions. ! 
22 THE COURT: Next question. | 
23 MR. GOLDSTEIN: That's his problem. | 
2 : THE COURT: Next question, counsellor. 
So that you can't tell us what normal procedur: 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COU 
FO Y SOuAR MEW ORK. O 7-45a( 


RTHOUSE 


6 


i 


tor all of the water to drain out, you would ‘ zen consider 


444 


wer ‘ Isaac- oss 


AAs, 


|. cause of the "Maybe," isn't that true, sir? You 


don't duow whether or not at all times the hose should lb. 


cithe. dry or wet or, perhaps, somewhere in be-ween? 


The normal procedure is that we are waiting lor 
(ater to be drained; also that we are cracking on thu: 
dattcta, the couplirg for the air to get into the hos:: 
1 it to drain normally. 
) You mean customarily? 
It is just not done that way. 


Customari 


() And if it was decided to save time and not wait 


that. aa unsafe practice, sir? 
MR. STEARNS: Objection. 
THE COURT: Sustained. Speculative. 
) Would you consider that an unsafe practice? 
But there was no time element on this voyage. 
Q You don't know that, Mr. Isaac. You weren't 


there. What are you talking about? 


MR. GOLDSTEIN: If your Honor please, I ask thut 


tle vitness be ordered to answer the questions. 


THE COURT: Well, if you will stop talking, 


avon he can, counsellor. 


I direct you to answer the question. 


Now, will you read the question so we know wi...i 


| 
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(Question read.) 


3 i 
| 
I No. 
roe 
a Hl And I take it, then, that if it wasn't an unsits 
6 || wtice, that it was done from time to time; that they 
1} 
| | 
rm scsulad pick up the machine when there was sti?l water in ; 
i] | 
8 i tine: hose. 
i 
9 1 THE COURT: What you are asking is: Would fix 
i 
‘ i hi oowohere, somehow, pick up the hose with the water in 1: 
1} ae MR. GOLDSTEIN: Yes, fron t’me to time when thc, 
i! F : 
“a ‘tnt t to save time. 
1 
3 MR. STEARNS: There i. no proof that there wu: 
| 
14 |] aduy necd to save time. 
: 
15 | THE COURT: Wait a minute, sir. Is there an 
| 
16 \ Ols jiu ion? ; 
i] 
i} | 
oF MR. STEARNS: Yes, sir. 
| } 
18 | THE COURT: Please state it. 
i| 
i ; , ; 
19 i MR. STEARNS: Objection. I object because ft}. 
| 
i ; = : 
20 i bcootimony is--the prior testimony is completely withou: | 
1 | 
21 | in iation and completely fails to supply a foundation; [i 
| 
22 | tice types of questions: Were they in a hurry? Who sist 
| i 
23 | ultything about anybody being in a hurry? Mr. Porss had | 
' P , ; , 
% vpportunity to say that and he didn't. ‘ There is absw 
25 | ijulcly no testimony that there was any hurry. 
1 | 
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to 


THE COURT: Well, the real objection it seen: . 


3 j) we: ts that it's a speculative question. 
4 MR. STEARNS: Yes, sir, it's speculative, an. 
I; 
5 it , not -- : 
| 
| THE COURT: I sustain it in that form, counsellor. | 
og MR. GOLDSTEIN: Okay. 
| ' 
a i 4 , | 
8 } Mr. Isaac, assume. if you will, sir, as a hyjio 
\ | 
| 
dy | Lucclocal, sinee you are an expert, that the bosun decidic.: 
1 | 
10 |] wt to wait until the water had all drained out of the ! 
| ' 
hn | hose, vould you, sir, have an opinion as to whether or ii! 
12 | iv | coum was performing his duties improperly? 
wf MR. STEARNS: Objection. The testimony is t: 
Moi oil«. j..cunm wasn't there. 
i| 
if | 
15 jj THE COURT: I know, but you constantly relat: i. 
ae : : ; 
16 | iat) uxt some of these questions are hypothetical. I i. | 
i} 
i | 
7 jj joluj to overrule the objection. | 
| | 
18 | Now, will you answer it, Mr. Isaac? | 
| 
19 || (Question read.) 
' 
20 |] Well, I am confused. now. If the bosun wasn': 
A 
21 H 
} 
: 
22 MR. STEARNS: Mr. Isaac, assume what he say: . 


’ Assume that the bosun was there. 


MR. STEARNS: Assume that his bosun was ther... 


| 
23 | AGiuuc what he says. 
{ 


» 
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Isaac-cross 4 a. 


now a hypothetical questicn. If the bosun hac ! 


THE WITNESS: All right. 

THE COURT: This, of course, does not mean, 
of the jury, that there has been proof or that 
that there has been proof one way or the othe. 

this. This is a hypothetical question. 

All right, can you answer it, Mr. Isaac? 

THE WITNESS: No. 

THE COURT: The answer is no. 

TUE WITNESS: No, I cannot answer that quest iii 

don't know. 

THE COURT: _ All. right. 

You mean it could be and it couldn't be? 

I don't know. 

You don't know? 


I cannot answer that because I was not there, :ih 


Well, a hypothetical question isn't directed! i: 
ing there; it's directed to your expertise, Mr. |... 
lot you were Submitted as an expert witness. 
THE COURT: Don't argue with the witrocss. 
Ask another question if you want to; if not, 


conclude. 
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So that's one area that your expertise does wo 


If you say so. 
7) Now, Mr. Isaac, are you familiar with the rules 


sioocning whether or not the bosun should wait until tiv 


! 

yo to, is that correct, sir? | 
| 

| 

| 

{ 


|, © drains out completely before lifting the machinery? 
MR. STEARNS: I make objection for the record 
iin. same ground stated before. 
THE COURT: Are you familiar with the rules? 
MR. GOLDSTEIN: Yes. 


THE COURT: I don't know what rules they are. 


MR. GOLDSTEIN: I don't know, either. Let's | 
Fisrel cut if there are any. 

THE COURT: If you don't know, the objection i 
sustained. It's purely speculative. 

Are there any rules concerning whether or not 


the bosun should wait until the hose is drained out thos j 


ouyuly before lifting the machinery? | 


| 
| 
| 


MR. STEARNS: Again, I object for the record. 
THE COURT: I will let him answer. 
n, That is entirely up to the bosun who is in 
charge. 
) So there are no rules? 


A There are rules. They are normally followed, 


Isaac-cross Ads, 
everybody is the same. 
Now, Sir, it is true, is it not, that when you 
iching up the hose, and the machinery, if there is 
© tn that hose, it is then suwstantially, or toa 
Lili Extent, more in weight than the weight that you 
1.5 Concerning the 118 pounds of the hose and the 
1/2 pounds of the machine; is that correct, sir? 
If there is water in there, yes. 
Okay. 
Ef‘, 
even -- 


COURT: Now, wait. Let him finish his 


GOLDSTEIN: He did. 
you finish, Mr. Isaac? 
COURT: No, he hadn't, as far as I 


GOLDSTEIN: He used the word "If," 


WITNESS: Yes. 

Mr. Isaac, even without any water, dry--as 
(tivued--just on the weight of the hose itself and i}: 
‘thine, you have somewhere over 150 pounds, is that co: - 

118 plus 35? 


No way. That's my answer. 
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1 il ip de.. Isaac-cross j 
” Number one is: 35 foot of the hose is on dc..!., 
| ! 
I 
5 | nl, , feet. If they went to that level of 35 feet, wa: | 
i 
; i) ia tis hold. Therefore, there is no way that that could 
1} ' 
5 |i i jl: «u@ amount you just mentioned. 
. i ! 
6 | I see. You mean it's yy half the hose that'. | 
q | ion: i “he hold? | 
i ' 
a il Of course. 
1 | 
i 
9 ! Okay. Fine. | 
\' I 
w I So that it's approximately, then, half of 1lli } 
| | 
i 
\ 11 i pounds iat | 
| 
}2 ! Yes. 
1| j 
13 } , == that would be down there, is that right? 
14 : ’ Maybe. 
15 j Maybe. All right. 
i 
16 But mostly they cheat on that, too. To be rei 
17 } lioueat, $0, I mean, you want to get so technical, so wo | 
t} ! 
i 
18 can go, you know -- 
' | 
{| 
19 ! Well, I don't know what you mean by that, Mr. 
\} : } 
20 | facet, and I am rather confused by,"if they want to ches tt 
21 i b henth 
22 } THE COURT: Suppose you ask the next questior ! 
| : | 
23 and skip it. 
| 
24 f y) Mr. Isaac, in point of fact, one person is nol 
‘ 25 ucwd to vaise the hose and the line, is that true, sir? 


3 


8 


x FF B 
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It can be done by one person. 
I didn't ask you that, sir. 


(No response.) 


; tioned, -- 
The contract calls for three men. Therefore, 
trian wen should be there at all times. 
Very good. And that's for a question of safi:t 
it, of the “hree men? 
Yes. 
If one man did it alone, it would be rather 
«, wouldn't it, sir? 
I would not say so. 
1) But it has been determined by the people -- 
By the union agreement, for three men to han+itl 
tins tose and the line. 
) That is a union agreement with the company, 
“uny officials entered into the agreement with the 
witan officials? 


\ Right. 


) And one man, as you say, holds the line, and «1 


tan helds the hose, and the middleman sweeps up the hoc 


aid line out of the tank; isn't that true, sir? 


A Yes. 
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One person does not, according to the rules tit 


4 


tr 


art. 
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Isaac-cross/redirect 
Isn't that hasicaily what we are talking about. 
Yes. 
And then there is a fourth man from time to Lin 
nds behind and uncurls the hose so that the man, 


it:ird man who is pulling the hose out, has room to 


isn't that true sir? 


MR. STEARNS: I object. It's totally irrelevas:. 


with the hose could have been Mr. Porss. 
THE COURT: Sustaincd. 
MR. GOLDSTRIN: No further questions, Mr. Isaac. 
THE COURT: Any redirect, counsellor? 
Jlicci EXAMINATION 
bY. tik. STEARNS: 
Mr. Isaac, how about the No. 3 port wing tan... 
yildi chat be a shallower tank? 
Well, in the wing tank, yes, it's shallower, 
and because of the beams in that tank; the center tanks: 
are sleaight tanks and the wing tanks have more ohstructi «1 


The No. 3 port wing tank would then be so mu::!. 


cathover than the No. 3 center tank, is that right? 
\ Right. 
) Can you say how much shallower? 
nN Oh, maybe a foot or so. It doesn't make -- but 
1.'s «a difference. We cannot lower the machine as low «. 


COURTHOUSE 
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Isaac-redirect/recross 


1.4 in the center tank. 
MR. STEARNS: I have no further questions. 
EXAMINATION 
s;OLDSTEIN: 
So the machine would be lowered basically thx 
me tive feet. 
\ Approximately 5 feet. 
MR. GOLDSTEIN: Thank you. 
THE COURT: All right, you are excused. 
(Witness excused.) 


THE COURT: Now, is there any other witness 


MR. STEARNS: No, sir, not today. 


THE COURT: Well, then, I suppose that's all \. 


can do today un*il tomorrow when the doctor comes; am ! 


right, yentlemen? 


MR. GOLDSTEIN: Yes, sir; both doctors, I gail: 


THE COURT: Well, that's a matter for Mr. Ste. 


MR. STEARNS: Yes, your Honor. 

THE COURT: Very well, you are excused. 
Counsel remain, please. 

(The jury left the courtroom.) 

(Time noted: 4:08 p.m.) 


THE COURT: Mr. Stearns, are you holding you: 
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2 | “tious: Open as to your physician? 
| 
4 | MR. STEARNS: Yes, sir, but I do think that 1 
4 | icy call him. His testimony will be as bricf as I can wit: 
5 | 
i 
6 THE COURT: Tomorrow morning you will have him 
7 hore, then, by 11:00. 
8 MR. STEARNS: 11:30 is what I told hin. 
i) | THE COURT: Well, you better get him 15 minut 
} 
iO curvitler £8 yeu can. 
1} MR. STEARNS: Your Ilonor, while the record is 
12 icila open, could I, for the record, make motions? 
13 THF COURT: Yes, sir. All right. 
14 | Now, this is made as if, after all the--part: 
15 | ere} ith respect to liability--all the plaintiff's )»:. 
16 ie ee ee right? 
7 : MR. STEARNS: Yes, sir. 
i8 THE COURT: Do you agree with that? 
19 MR. GOLDSTEIN: Yes, sir. 
20 THE COURT: All right, make your motions. 
21 MR. STEARNS: With that in mind, I now move | 
22 | disuins plaintiff's complaint to failure to state a pri. 
2, | Cacic case with respect to negligence and unseaworthin: 
i 
2A } THE COURT: You better separate the motions. 
i 
25 MR. STEARNS: Well, particularly as it goes !: 


10 


1] 


R 


,tion of 


The testimony in this case, 


somebody suggestibly let go; that's the suggest.! 


imultaneously, 
3 Claims to have 
If that be the 


mh + 
nis 


on present. 


This is 
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a line 


uns2aworthiness. 


and 


Now, 


a 


hose, 


| .ere was an unsafe condition that doesn't exist. 


such «as 


aS a res 


and 


been pulled forward onto his 


is 


there is no unseaworthy 


cither the negligence or 


of these two individuals. 


There is no 


a rather unusual tyne case, where th 


sibility of recovery for negligence when there 


unseaworthiness because 


disposition of George N. Schmidt. 


there is no condition 


absent proof of incompetence, absent proof of vicious 


n which would ce. stitute unseaworthiness? 


MR. STEARNS: 
TH} COURT: 


MR. STEARNS: 


suggested earlier to your Honor, that there is « 


here of a 


f clearly, lend 


That's right, 


Well, negligence, 


set of facts that, 


themselves 


to the 


sir. 


What about negligence? 


although denied 


inference 
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unseaworthiness, 


it has hee: 


You say there was no static Ccx1si 


then the prol. i: 


thi: 


ra] 


1} 


i 


LiiG 


i) 


i 


>¢ 


<cotion of the suitability of 


rate act resulted in the injury. If there is 
ate act and there is no proof of prope 
then this is the kind of act that is not negliyen.::, 
an intentional tort, -and is the act, it is an ai‘: 
h the ship owner is not responsible. 

The unseaworthiness aspect of this case is whi! 
se two seamen, Fia.h 
Vv dad Schmidt. 

The negligence case, I think, is defective. 


THE COURT: What do you say is the claim here 


jligence? 


MR. STEARNS: The claim is -~- the factual c]::: 
understand it, the sole negligence claim in 
'£'s deposition, and distilling the legal descr}. 
nm the ere~-trial order, is that this line was lci 
ey 
Now, in this situation, from the facts testiiic 


laintiff, the inference to be taken from them tin. 


deliberate is probably, or seemingly, to me, 


ulial as the inference that this was a negligent .... 


In other words, there was an unexplained letti:, 
losing of control -- 
THE COURT: Does it really make any differenc: 


last analysis if they did something which was inmyprojs 


| 
| 
: 
| 
‘ 
: 
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MR. STEARNS: Well, it would, sir. ‘There are 
Lions, @.g., where a fight occurs ahoard ship. 
THE COURT: Well, that's an entirely differe: 
an animal. 
MR. STEARNS: I'm trying to draw the analogy. 


THE COURT: Let's not get too many such anina! 


MR. STEARNS: This is the sole analogy: 
If a seaman hits another seaman ana there is nu 
siggestion that the hitting has anything to do with cac: 
LEE "OERrders “+= 
THE COURT: Well, aren't there -- 


MR. STEARNS:--it's an improner act. There i. 


THE COURT: There are things that a fellow 


‘ 
he ees 


‘ai @o which does constitute negligence and which 
affect another fellow scaman. 
MR. STEARNS: Yes, there arc. 
THE COURT: Well, why is this? If what is S:i 
plaintiff's side is true, why not? I don't pas. 

ctibility. 

MR. STEARNS: ‘That's right. The Court woul! 
to, then, as I understand it, the logic of it, the 


would, then, have to say that there is an infercn 
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(| ivis was a negligent rather than a deliberate act, 


| 
| 
i .on't know that that exists. | 
I mean, here is a situation that lends itsell | 
tanation in terms of -- l 
THE COURT: Well, isn't there a basic questioi: 


as to whether or not the accident occurred in tiv 


in which the plaintiff claims it occurred, and, in 


any accident at all occurred? 


wf MR. STEARNS: Yes, Sir. 


il it THE COURT: So we have some question of fact 
1 3 
2} bape (haps, credibility involved, but certainly a qu 
13 fact, don't we? 
| { 
y 14 | MR. STLARNS Yes, Sir. ‘ 
15 THE COURT: All right. { 
eT MR. STEARNS: HowcGver, my argument assumes tli: 
‘ 
! 
17 exert .¢ stated or testified to by the plaintiff; that 1:. ' 
18 \ it this did happen, without explanation, we have a situa ' 
\| ' 
9 |] tic \here a man claims he has been pulled over. The: : 
|| . . 
20 | i.; «0. explanation of why. The mechanical]. explanation |. 
} 
21 i ive ir »rowided. They suddenly, simultaneously let gos '.«1. . 
1| ' 
\ ; ; ; | 
22 | i. is no explanation why, or how come, as it were. | 
| 
1 | 
23 || THE COURT: I am afraid I can't grant your 
4 iy vi on either ground on unseaworthiness or negliges::.: 


25 | } ot afraid we will have to have a jury verdict. 
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Do you want to say anything, counsellor? 
MR. GOLDSTEIN: No, sir, in view of your Hon: 


denying their motion, there is nothing for nw 


THE COURT: All right. 

Now, do we have it, all tne requests to 

THE CLERK: No, sir. 

THE COURT: Whose is missing? 
GOLDSTEIN: Mine is missing, Sir. 


> COURT: When do you expect to get them 1! 


GOLDSTEIN: I thought I was going to ha. 
orning, Judge -~- 


THE COURT: Well, thought doesn't bring it WJ: 


Will you have it tomorrow morning for certain? 


MR. GOLDSTEIN: I hope So, sir. 

MR. STEARNS: Your Honor -- 

MR. GOLDSTEIN: I have a sick secretary, Judy, 
‘at's what I found out when I got back to my offi 
aay. 

THE COURT: Well, maybe you have got another 
dary that isn't sick. 

MR. GOLDSTEIN: I tried to arrange for somelw |, 


, pick up her work, and the problem is whether o 
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AGL 


b Visés can read her shorthand. 


TIE 


THE 


TAR 
/2LN 


COURT: 


You mean read the absent secreta.r, 


GOLDSTEIN: That's the problem, Judge. 


£ COURT: 


STEARNS : 


medical 


COURT: 


STEARNS : 


COURT: 


All right, tomorrow. 
Your Honor, I have a Victory 


log for the Voyage No. 129, and | 


You want to offer it in evidence? 
Offer it in evidence. 


Have it marked. Get that done. 


GOLDSTEIN: If you show it to me, I will 


ly agree to it. 


(Defendant's Exhibit G marked for idertifica 


is mn.) 


THE 


verdicl but we have to propose a charge as you know, anu 


COURT: 


We have to propose not only a sp: 


i oujatt the cooperation of the lawyers in order to hci 


t our work done. 


MR. 


GOLDSTEIN:. Judge, I expected fully to hay» 


Ee ! was shocked when I got back yesterday afternoo: 


found Out that she had left about 2:30 and was sick. 


THE 


MR. 


COURT: 


Expectations are futile. 


GOLDSTEIN: And there was nothing I couli 
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46 | 
(hat point. 
THE COURT: Well, it will delay the trial. 
MR. GOLDSTEIN: Judge, if your Honor please, ‘ly 
it that your Honor's denial of their motions als: 
the maintenance and cure? 

THE COURT: No, no, not a thing about mainten sis: 
cure. There has been no proof except what you put 
ust there has been no chance for them to put in what 

‘nt to say, so I'm not passing on any such motic.. 

MR. GOLDSTEIN: I see. All right, Sit 


THE COURT: I will pass on it if and when it' 


MR. STEARNS: Do you agree to the admission °:! 


tlnit «i evidence? 


MR. GOLDSTEIN: I am looking. 


TIE COURT: Any objection to this log? 

MR. STEARNS: It's a copy of a medical log oO: 
the vabsequent shift. It's offered to prove that he mire 
no complaint of pain in his back. He complained of otin. 
Liiiiejs but not ta his back. 


THE COURT: On that other vessel that he went 


MR. STEARNS: Yes, sir. 


THE COURT: Well, make up your mind, counsel. 
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MR. GOLNSTLCIN: I will do it in two ways, Ju.i:.. 


te) THE COURT: No. | 


| 

{ MR. GOLDSTEIN: I will agree that this medic.:i 

5 les no reference to the plaintiff's back. 

6 | THE COURT: Put the stipulation on. You stal. 

| usellor. i 

my) i) MR. STEARNS: I would like to, then, state this: : 
a | This man was on the ship for the period of tim: : 


WwW in; testified to, which, as I remember, was Novemk.:: j 


li reh.'S, iS fe 
12 MR. GOLDSTEIN: We had agreed to the dates. | 
13 MR. STEARNS: '73; excuse me. | 
11 | THE COURT: You stipulate that the plaintiff | 
15 11 this other vessel -- what is it called? ; 
lo MR. STEARNS: Longview Victory. 

17 MR. GOLDSTEIN: From 11-20-72 to March 9, 147:. 
18 THE COURT: And what about it? | 
9 | MR. GOLDSTEIN: And that the medical logs of : 
x |i sel do not reflect any complaints of pain in tl.. | 
21 | 


22 THE COURT: Is that cnough? 

23 | MR. STEARUS: Well, I want that he went to th | 
24 | ms. ticul officer on board the ship and at that time com! ii) | 

25 | of cther things, but made no mention of his back. | 

| 


= 


4 


.iud. Is it certified? 


sj an attorney to come here and say he had it in hi 


463 at 


TUE COURT: All right, put this in or let's 


stipulation. I'm going to lct it in 2E Ze"'s ' 


“MR. STEARNS: Wo, it's not. It's a question «1 


{ can get the original. 
TIE COURT: All right, get it up here and the.. 
von't be any quibbling ahout stipulations. 
MR. STCARIS: Your Wonor, these entries are 
by the plaintiff, and I will call him to the st.. 


and ask him if that's his signature and ask h. 


THE COURT: All right, get Dougherty's pape), 
you can. 
(Adjourned to Thursday, April 10, 1975 at 


3:00 a.m.) 
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72 Civ. 1600 
vs 


Maritime Overseas Corporation 


New York, New York 
° April 10, 1975-10:90 a.m 


(Trial resumed. ) 
(In the robing room, both counsel present.) 4 


THE COURT: I want to remind counsel of two 


One, you may, with any appropriate question, 
amine or cross examine each doctor as the case may be 
aith respect to matters pertaining to maintenance and cure. 
[ heave told you that. I repeat it. 

Secondly, I assume that each of you knows that 
the determinations in the Public Health Hospital as to. not 
fit for duty or fit for duty aren't necessarily determinative 

Now, is your doctor here, counsel? 

MR. GOLDSTEIN: Yes, he is. 

THE COURT: Dr. Seaman. 

MR. GOLDSTEIN: Dr. Seaman. 

MR. STEARNS: Your Honor, one thing. I don't see 
in mv file a copy of Dr. Seaman's first report. 

MR. GOLDSTEIN: Didn't he just qive it to you? 


MR. STEARNS: Yes. He dic. That's exactly the 


18 


19 


zg & B SB 


THE COURT: Whe... did you get it, counsel? 
MR. STEARNS: This mornina. 
MR. GOLDSTFIN: That is not true. We aave it to 


Mr. Hopkins -- 


MR. STEARNS: I don't know. I .on't see it in the 


file. 

THF COURT: Do you have one now? 

MR. STEARNS: I have it now, sure. I only cot 
it this morning. 

THE COURT: He testifies from his reporc. 0: 
course that will have to be marked for identification and 
it mav be examined by the openining party in each case. 

All right, let's go. 

(In the courtroom, jury present.) 

THE COURT: Call your witness, counsel. 

MR. GOLDSTEIN: All right, sir. 

Dr. Georae Seaman, please. 

GFORGE J. SEAMAN, called as 
a witness by the plaintiff, beino first duly sworn, 


testified as follows: 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


A6b 


FBRF 3 Seaman-direct 466 
DYRECT EXAMINAT IC 4 
BY MR. GOLDSTEIN: 
0 Dr. Seaman, vou are duly licensed to practice in 
the State of New York, sir? 
THE COURT: Practice what, counsel? 


MR. GOLDSTEIN: Medicine. 


A I am. 
0 Doctor, do vou have a specialty in your practice? 
x A I do. 


THE COURT: When were vou licensed, Doctor, first? 
THE WITNESS: 1949. 

THE COURT: That was in New York State? 

THE WITNESS: In New York State in 1949. British 


Columbia prior to that. 


\ : 12) Do or, do you have a specialty within your 
M practice? 
” h I do. 


Q Can you tell us what that is, sir? 


2% A Orthopedic surgery. 

21 | Q Doctor, how long have yc: been an orthopedic 
as surgeon? 

23 A Since 1942. 

a ] Q Can you tell us, Doctor, what medical school 
ay 


you graduated from? 


° SERN DD i OURT REPORTERS, U.S COURTHOUSE 
« 


10 


1} 


A 


Q 


A 


had an internship at the Jewish Hospital of Prooklvn in 
Brooklyn, of course, 


late 1945 but with terminal leave that came to 


of Brooklyn, Metropolitan Hospital, Flower Fifth Avenue 


Hospital, and Knickerbocker Hospital, an then ° 


the Jewish Hospital in Brooklyn. 


started private practice then. 


1] 


0 


A 


exaniners, to determine one's competency to be a specialist. 


or where your internshi; was? 


Seaman-direct 


St. Louis University. 


In whit year, sir? 


1940. 


Can you tell us where you practiced after that, 


I was a country doctor for a while and then I 
and then I was in the Army uptil 
"46. 


I he” rcesidencees after that at Jewish Hospital | 


I completed my residency training in 1949 and 


What was that residency training for, sir? 


THE COURT: In what field was it? 
In what field? 

Orthopedic surgery. 
THE COURT: Are you a diplomate in that area? 
THE WITNESS: Yes, 
Doctor, can you tell us what a diplomate means? 


| 
| 
your Honor. 
There is an examination, of which I am one of the 

| 
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« is an examination both written and oral, and it is 


; cesigqned to test judgment, not facts, which can be -- 
«he facts, of course, can be learned from a book -- but 
indgment and experience. It is given in two pari over two 


) ‘ceeding years, and I finished mine in 1951. 
Q Doctor, is that why you are called a diplomate 


-thopedic surgery? 


A Yes. 

@) Is that what you are at the present time? 

4 Yes. 

0 You say, sir, that at this time you qive the 
cs? 

A I none of the examiners. 

18) And how did you rise to that position, sir? 


THE COURT: What difference does it make? 
MR. GOLDSTEIN: I think the jury is entitled to 


know. 


a THE COURT: How does he rise to it? 

” | Q How did you get to the point where you give 
<! | the examination rather than taking the examination? 

2 | THE COURT: Can you state an answer to that? 
THE WITNESS: Yes, your Honor. 


A | THE COURT: Do so, 


2 | A The imerican Board of Orthopedic Surgery selects 
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certain of the members of the American Academy of Orthopedic 
Surgeons of which I am one to inspect the questions prior -- 
inspect the written questions prior to the time taat they 
are given to the candidates who take the examination and I 
am one of those who inspects the -- 


THE COURT: Do you conduct any oral examinations? 


THE COURT: All right. 


Now, Doctor, where do vou have your office? 


THE WITNESS: No, I don't conduct the orals. 
j 
| 


99 Lafxyette Avenue, Brooklyn. 
Doctor, have you seen Leroy Porss at anv time, sir? 
Yes. | 
Doctor, did you see Leroy Porss at my request? 
A Yes. 
(9) And that was for the purpose of evaluation and 
for ultimate testimony if that was to be the ca:., is that 
correct, sir? 


A Yes. 


THE COURT: When was it, Doctor? 


1) Doctor, can you tell us the date that you first saw| 


Leroy Porss? 


A In answer to his Honor's question, I first sa’ 


him on April 14, 1972. 


THE COURT: Are you now referring to your report 
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or some record. 

THE WITNESS: I am looking at it. Yes, your 
Honor. 

THR COURT: Counsel, get it and give it to the 
clerk so that it may be marked for identification. Take 
his copy. 

MR. GOLDSTEIN: Well -- 

THE COURT: He will aqet it back, counsel. That's 
the procedure which is normally followed. Give it 
to the clerk to have it marked for identi‘ ication. 

MR. GOLDSTEIN: Does your Honor mind? I don't 
want to read it. I want to make sure that the original which| 
I have is a copy or that this is a copy that I have. 

THE COURT: Well, give him the original, if you 
have it, Doctor. 

THE WITNESS: No, sir, I don't have it. 


MR. GOLDSTEIN: I have it. I was going to give 


him the original. 
(Plaintiff's Exhibit 8 marked for 
identification.) 
@) Dr. Seaman, is the copy that you have before you, 
sir, an exact copy of the original that you had sent to 
my office some time back? 


A Yes. 
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.@) Doctor, let me -- just look at it for a second. 

THE COURT: Which is this that you are handing 
him now? 

MR. GOLDSTFIN: The original that has heen marked 
for identification. 

THE COURT: That hasn't been marked for 
identification. 

MR. GOLDSTEIN: The original has been marked for 
identification. | 

THE COURT: The other was not marked? 

MR. GOLDSTEIN: The other was not. I am asking 
the doctor now if the one that he has is an exact copy. 

THE COURT: It doesn't make any difference if he 
has it or not if he has the original before him. 


Q Doctor, is the copy that you have an exact copy 
of the original that I have? 

A Yes. 

12) Doctor, when you saw Mr.Porss -- 


THE COURT: May we have the date again? 


THE COURT: Is that right, Doctor? 
THE WITNESS: Yes, your Honor. 
THE COURT: Very well. 


(9) Doctor, when you saw Mr. Porss on April 14, 1972, 
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did he make complaints te you? 


A He did. 
9) Can you tell us what those complaints consisted of? 
A The patient is walking with a cane which is self- 


prescribed. With respect to his back, there is a constant 
pain in the back made worse by sitting, prolonged standing, 
or bending, or lifting, or pushing or pulling which 
increases back pain. 

There is an increase of back pain when arising 
in the morning. There is pain sometimes in the entire 
right lower extremity down to the ankle. 

THE COURT: You didn't treat him, did you, 
Doctor? 

THE \ {TNESS: No, sir, I didn't. 

THE COURT: Consequently, of course, history 
is not admissible. 

THF WITNESS: Shall Y continue,your Honor? 

THE COURT: No, no. 

THE WITNESS: I'm sorry. 

MR. GOLDSTEIN: ‘Those are his complaints, Judae. 

(@) Doctor, continue, if you will. 

THE COURT: Wait. Let's find out what the 

question is, first. 


MR. STEARNS: ‘The question is about complaints 
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made by the -- 
THE COURT: Complaints. All right, finish up 
the complaints. 
THE WITNESS: Pain in the right hip particularly 
with bad weather. He wears a corset with some relief 
of pain. 
fe) Did he tell you what had happened to him that 
caused this? 
THE COURT: Thet of course is history, counsel. 
That is inadmissible. 
QO Dector -- 
THE COURT: That as the customary rule, counsel. 
MR. GOLDSTFIN: With all due respect, sir, 
when you are talking to an expert he has to give an 
opinion based upon the history. 
MR. STEARNS: Your Honor, I have no objection. 


THE COURT: Sustained as to history. 


MR. GOLDSTEIN: If your Honor please, the attorney 


for the defendant has said he has no objection. 
MR. STEARNS: I have no objection. 
THE COURT: All right, let him give it then. 
MR. STEARNS: I would ask it myself, your Honor. 
THE COURT: All right. I don't object if you 


don't. 
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Q Doctor, may we have the history that Mr. Porss 


gave to you? 


A The history that he qave was that he was injured 


on June 8, 1971 about 10:15 p.m. when he was pulling a heavy 


hose while he was cleaning tanks on a ship. He sustained 
injury to his back. 

He was kept at the Public Health Hospital in New 
Orleans for one week. 


He then received physical therapy and medication 


at the out-patient department of the Public Health Hospital. 


That out-patient department is at Houston Street, New York 
CEL. 
He has not worked since the injury, he told me, 


and he is not working at the present time. 


0) And that, of course, was in April of 1972? 

A That is what he said. 

@) Now, Doctor, you examined him? 

A Yes. 

(@) Can you tell us, first, the nature of your 
examination? 

A It is -- 


THE COURT: What was it, Doctor? What kind of 
an examination was it, generally speaking? 


THE WITNESS: It is an examination of a patient 
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with a back complaint. Tf: is done by an orthopedic 


Specialist. 


THE COURT: What did you do? 

THE WITNESS: I gave him the numerous tests that 
an orthopedist does. I asked him to bend, turn and twist. 
He was examined standing, sitting, lying down on his back, 
and lying down on his face. 

(9) Did you take any x-rays at that time, doctor? 


A Yes. 


.@) Doctor, did you examine him for any objective 


sians, objective symptoms of his condition? 
A The wording of your question contains . contra- 
diction in itself. 
@) All right. Tell us what that is? 
THE COURT: Isn't there a customary meaning of 
objective and subjective? 
THE WITNESS: Yes, your Honor, there is. 


THE COURT: The question is did you examine for 


objective symptoms. 

THE WITNESS: That's the contradiction. There 
are no objective symptoms. Symptoms -- 

THE COURT: All right, then there were none. 
You found no objective symptoms. 


THE WITNESS: No, sir. The question has built 
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into it wordina of something that says yes and no at the 
same time. 

Q You mean symptoms are subjective and that the 
contradiction between the words objective and symptoms, is 
that correct? 

A Yes. There can be no objective symptoms other 
than the patient says, "I have a lump or somethina 
like that.” 

Q Did vou examine him for anv een y oe findings? 


P. Yes. 


oO 


My mistake, Doctor. 
Can you tell us what those objective findings were, 
then? 

A The patient walked slowly and carefully. He 
stands erect with some paravertebral muscle spasm. This is a 
tightness of the muscles in his back. Flexion of the lumbar 
spine or bending forward is excellent. The other motions are 
limited and painful. 

Sauatting is comfortable. The hyper extension 

sign which is a test in which the patient is reauested to 
lie crosswise across a narrow table putting his back in an 
arched position, the reverse of bending or crouching. This 
sign was positive causing pain. 
The knee jerks -- 


THF COURT: Will you explain that again. 


/ 
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I didn't quite understand it. 

THE WITNESS: It is a test in which the back 
is arched backward as in the swan «iver position. It 
is a straiaghtening of the back but .t is more. It is the 
backward bending of the back. It can be tested in four 
separate positions: Standing, side lying, on the face or 
on the stomach, but this particular time it was tested with 


the patient on his back looking up across a table. His 


back is arched. 

THE COURT: What did you observe? 

THE WITNESS: That the test was positiv:. The 
positiveness is that there is a reaction because the 
back is placed in that position, the reaction consisting 
of the production of muscle spasm and an involuntary flexion 
of the hips to relieve it. 

THE COURT: Where was there any muscle spasm, 
Doctor, in the hip? 

THE WITNESS: In the hip areas. 


In a patient such as this who has what I know 


he had later -- 


THE COURT: Wait a minute. There is no further 


question. Wait for the next question. 


Q Doctor, you mentioned ‘paravertebral spasm. Can yo 


tell us what that is, Doctor? 
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A That's a tichtness of the muscles on the side of 
the vertebra,.of.the Spine. 

0 In what area of the spine, Doctor? 

A Just to the side of the mid-line. 

0) Doctor, can you show us on yourself or on me 


exactly the area that you are talking about? 
THE COURT: That isn't verv helpful. If he has 


x-rays he may show it. 


9) The x-rays won't show the svasm, does it, Doctor? 

THE COURT: Yes, but he won't have a photoarapher 
here to make a record of his demonstration, do we? 

MR. GOLDSTEIN: Whether we have a photographer or 
not can eat iene show the jury the area of the back that 
he spoke about? 

THE COURT: Ther you will have to have counsel 
agree with you on what the demonstration shows. 

MR. GOLDSTEIN: All right, sir. 

Q Doctor, could you show on me or yourself exactly 
the area of the back that you are talking ahout? 

A The mid-line of the body is the mid-line, like 
the center of the nose, or the bellybutton, umbilicus 
or the back. There is also a mid-line. I' refers to 


the body divided, and the mid-line.of the back has a little 


groove in it. C.: each side of it there are large muscles. 


i) 
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Those are the paravertebral muscles, and in this patient | 


were in spasm. They could be felt to be harder than 


normal. 
THE COURT: What do you mean by in spasm, Doctor? 
THE WITNESS: Harder and firmer than normal. 
QO Doctor, is a spasm of the paravertebral muscles . 


voluntary or: involuntary? 
Are they subjective or objective? 
A It is an objective findina. 
fe) Doctor, can you tell us if the object. ve findine 
is an indication of a condition independent of the patient, 
that is, that the patient -- 
THE COURT: I don't know what you mean by 
that, counsel. 
MR. GOLDSTEIN: I think the doctor will. 
c@) When I say independent of the patient, Doctor, 
I am talking about a condition that the patient himself 
can't feign or bring about. 

A That is correct. It is not within his voluntary | 
control. | 
0 He cannot tighten that muscle as you found it 

to be tightened when you examined him? 
A That is not exactly true. There are people who are 


highly trained, particularly physicians, physiotherapists, 
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certain athletic people who can selectively tighten knowing 
the intimate details of anatomy. Students of anatomy co é€ - | 
it is possible, if you knew exactly how to do it -- for a 
model, and there are some for art students, who can selectively 
tidhten any muscle. I could do it. 

0 These are trained people? 


A Who know anatomy. | 


9) Ali right. Did you find Mr.Porss to be of that | 


class? 
A I didn't test him for his knowledge of anatomy. 


Q Okay. Now, Doctor, you also found the involuntary 
spasm at the hip level, you tell us? | 
| 


A Yes. 

2) Is this again, Doctor, an objective finding of 
spasm? 

A Yes. 

9) Now, Doctor, can you tell us what vour findinas 


were as a result of that first examination? 
A Well, I have already gone up to and read through 
where the findings were, the knee jerks were equal, 
that is testing and tapping the front of the knee with 
a reflex hammer, the ankle jerks were equal. 


THE COURT: Not so fast. Is there anything 


else that you observed? 
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THE WITNFSS: Yes, your Honor. 

THE COURT: ° ease ccine to that but don't ao so 
fast. Remember that the jurors are laymen. 

THE WITNFSS: He can walk on his heels and toes. 
Straight leg raising piriformis stretch test, and Patrick 
sians are positive; slightly areater on the richt. 

o Doctor, tell us what that means. 

A These »~e tests performed during the examination 
of a back. They refer to motion of the leas and hips 
in which the legs are brought straight up, in the first 
one, ,/ith the knee straight. 

The second test, the piriformis test, stretch 
test, is one in which the hip and knee are bent with the 
knee pointing toward the opposite shoulder. And the 
Patrick test is one in which the knee and hip are bent 
with the knee pointing to the shoulder on the same side. 

That is withdrawal positive in the fact that they 
produced pain slightly qreater on the riacht. ‘enderness, 
which means pain on pressure, is located at the lumbosacral 
junction in the mid-line. This is *he lower mid-line of 
the back, the middle part between the two halves of the 
body, just a little bit below the belt. It is the junction 
of the lumbar spine, the movable portion of the spine 


with the sacrum, the fixed portion of the spine. 
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4? 


“he prone hyper extension sign is positive. 
In “his test the patient is face down on the table and by 
usin’ his hand supporting himself on the table he arches 
his back in the same position that he did when he bent over 
crosswise when he was on his back. 


THE COURT: What do you mean by sayina it is posi- 


tive? 

THE WITNESS: Yes, your Honor. 

THE COURT: What do you mean by that? 

THE WITNESS: A positive test in this test is the 
production of both pain and the appearance of a sharp muscle 
spasm when the point of pain is reached. 

Normally, in the prone position, and in this \ 
patient, the muscle spasm relaxes and the normal person so 
be able to hyper extend without pain or muscle spasm. This 
patient, when he is hyper extended, has both pain and 
muscle spasm. That is a positive test. 

The vertical compression test is done with the 
patient seated, his arms crossed, and the examiner or the 
doctor presses down sharply on his shoulders. 

THE COURT: What is that fest called? 

THE WITNESS: The vertical compression test. 


This test was positive ard it caused low back 


pain with some radiation of pain. 
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A 
You don't 


Just read the question. 


A 


the pain --. 


12) 


A 


connotation of the report and the way the report is phrased, 


and other 
the right 
9 
were as a 
A 
concluded 
Q 
A 


Q 


taken? 
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Where did that pain radiate to, Doctor? 
The report doesn't say so -- 
THE COURT: No. Will you listen to the question. 


have to look at your report if you don't want to. 


(Question read.) 


The report doesn't specifically state where 


THE COURT: Did you know? 


THE WITNESS: Yes, sir, I do. 


Do you have any independent recollection? | 
Not independent recollection but from the | 
references in the report, the radiation is down 


lower extremity. 


Now, Doctor, can you tell us what your findings 

result of all of these tests being performed? 

The findings are what I found. 7 ‘ave already 

that answer. 

Did you take any x-rays? 


Yes. 


Can you teli us the result of the x-rays that were 


THE COURT: I assume that the x-rays will be 
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available. 
THE WITNESS: They are, your Honor. 
THE COURT: Do we have a box here? 
THE CLERK: We have a box here; yes, Judge. 
THE WITNESS: These were negative, normal. 
Q That means negative for fracture, Doctor? 
MR. STEARNS: Objection. He has already answered 
that. It means normal. 
Q What were they negative for? 
THE COURT: Wait a minute. There is an objection 
to the question. Sustained in the form. 
Q What were they negative for, then? 
A They were negative for anything visible on the 
x-ray, but that doesn't exclude any -- 
MR. STEARNS: Objection. Move to strike. 
THE COURT: Strike out the answer. 
Q Doctor, does that include, that is, would the 
x-rays show the areas of spasm that you found in your tests? 
A No. 
Q So that your testing was in addition to the 
x-rays? The x-rays would simply not show this type of 


finding? 


A Could you rephrase your question? 


Q All right. Doctor, would the x-rays establish 
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or show muscle spasm in the various areas that you indicated? 
A No. 
0) Now Doctor -- 
THE COURT: And I take it they didn't show muscle 
spasm, is that correct? 
THE WITNESS: They can't show muscle spasm. 


THE COURT: All right. Very well. So long as we 


laymen understand it, Doctor. 


12) Now, Doctor, can you tell us the results that you 


found in the condition of Mr. Porss? 

THE COURT: What do you mean by results? 
Diagnosis or what? 

MR, GOLDSTEIN: Yes. Diaaqnosis. 

THE COURT: Rephrase your question, counsel. 

19) Doctor, will you plesse tell us the diagnosis 

of Mr. Porss as a result of the tests that you gave 
him on April 14, 1972? 

THE COURT: As of that date? 


A My diagnosis was that the patient had a chronic 


unstable low back -- 


THE COURT: What, sir? 


THE WITNESS: Chronic unstable low back. 


In what way, Doctor? Will you please tell us? 


This is a condition extremely common as a result 
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of bending or lifting or hyper flexion, particularly with 
force. It is the condition which causes recurrent or chronic 
or prolonged symptoms referable tc a back worse with 
exertion, relieved by rest, psrticularly rest in flexion. 
@) And Doctor, did you perform any electric testing? 
A Yes. 
THE COURT: Electric testina? 


MR. GOLDSTEIN: Yes. 


A Yes. 

Q Doctor, can you explain the equipment that you 
used to perform that test? 

A Well, only incompletely. It is bevond my knowledge 
exactly. It is an electromyographic machine and I really 
don't know the inside workings of it. It is a highly 
technical thing wrich use a screen called a cathode ray 
oscilloscope which looks like a television screen, and 
lines appear on it in varying shapes which of course these | 
I am trained and can interpret but the inside workings | 
I don't know. 

1) Doctor -- 

THE COURT: Please don't interrupt him. Wait 
until he finishes his answer. 

.e) Doctor, what is the purpose of the test? 


A The test that was done on this patient has, as 
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its purpose, the diaqnosis of a herniated disk. 


3 Q Doctor, was the test in fact performed by you? 
| 
4 | A Yes. 
5 | ‘@) And did vou make findings or did you have results 
6 | from that test? 
ri THE COURT: Just one question at a time. | 
. Q Did you have results from that test, Doctor? | 
9 | A Yes. 
| 
10 || 0 Can you tell us what that result was? | 
11 A Details or conclusion. 
- 10) Details and conclusion, Doctor. 
8 | A The latency time -- 
i| 
4 THE COURT: What is it, sir? 
6 THE WITNESS: Latency time. All right let's ao. 
16 | The results in the patient were as follows: The latency 
iW times, which is the time that the impulse is placed in, the 
8 | small shock applied to the nerve, until it appears on the 
19 | cathode ray oscilloscope was 28 milliseconds or thousandths 
2 || of a second equal on both sides. 
21 The maximum amplitude of the wave form on the 
2 cathode ray oscilloscope was 600 microvolts or 600 
3 millionths of a volt on the right. 
2 THE COURT: Will you please explain what those 
25 


terms mean, Doctor? 
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THE WITNESS: I'm not sure that I really know 
exactly what a volt is but I think it is some electrical 
term with respect to power. 

THE COURT: Well, if you don't or can't explain 
it of course -- 

THE WITNESS: And when an impulse is placed 
into a nerve, the nerve transmits the impulse in accordance 
with its nerve characteristics which are somewhat related 


to the way an electric wire transmits them. 


In an electric wire you get not quite but 
almost 100 per cent return, copper heing the best conductor. | 
A nerve conducts electricity. There is an electrical 
impulse placed into the patient through his skin, it can be 
done by needles of course, through his skin an electrical 
impulse is placed into the back of his knee into a 
nerve which was located there, and the nerve impulse goes 
around about through his skin and out and comes out again 
in the calf where we have a receiver on the calf muscle 
and that is tapped into this television apparatus. : 
The nerve impulse that we place in is of a certain 
amount, and the nerve impulse that we get out on the 
receiver, on the television screen, is dependent upon 
the conduction impulse of the nerve. It is a way of testing 


whether that nerve is conductina. 
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Doctor, what was the result of that test? 

THE COURT: Can you add anything you haven't said? 

THE WITNESS: The end result was that the thing 
was basically normal and the patient doesn't have a herniated 
disk. 

THE COURT: Basically normal and no herniated 
disk, correct? 

THE WITNESS: Yes. 


THE COURT: All richt. That is the answer. 


THE WITNESS: Well, the amplitude -- 


THE COURT: Do you want to add to it? 
THE WITNESS: Yes, your Honor. 

A The amplitude on the left is low. The test 
a whole must be considered within the normal range 
indicating that he doesn't have a herniated disk. 

Q Doctor, did you again see Mr. Porss? 

A Yes. 

c@) Can you tell us the date that you saw him the 


second time? 


A January 27, 1975. 


And did you again examine him? 


Yes. 
Did he again tell you what his complaints were? 


He did. 
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3 | told you about? 
4 | A He still has considerable low back symptoms. 
5 THE COURT: He said thet. 
. | THE WITNESS: That ig what he told us. 
‘ fe) Did you examine him then? 
7 A I did. | 
2 | Q Did you then also take x-rays in the course of 
10 | Your examination? 
i A I did. 
12 Q Now Doctor, will you again tell us your findings 
m | at this second examination on January 27, 1975? 
i“ | A The findings on physical examination of January 
6 27, 1975 were as follows: 
16 | There was a positive hyper extension sign, there 
W | was pain on resisted extension, there was a positive 
18 straight leq raising sign, piriformsis stretch test and 
19 | Patrick sign, a positive vertical compression test, and 
0 | mid-line lumbosacral tenderness. 
21 | Q Doctor, is this basically the same areas of pain 
2 and symtomology that you found on the first test? 
3 | A Yes. 
m .@] Now, Doctor, you took x-rays of Mr. Porss in 
| January and of course in April 1972, is that correct, sir? 
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Ag 


I took them in January 1975 and in April '72, yes. 
Do you have those x-rays with you? 

Yes. 

May we see them, Doctor? 


Yes. 


MR. SYEARNS: Your Honor, in view of the testimony 


so far that these x-rays were normal, is there any point in - 
THE COURT: Were they normal, Doctor? 
T4JE WITNESS: ‘The ones in 1972 were. The ones in 


1975 weren't 


0 Can we now see the ones in 1975, then, Doctor? 
THE COURT: Let them be marked for identification, 
counsel. 
MR. GOLDSTEIN: Yes, of course. 
Doctor, may we mark them first, please? 


Q There are two so, far, Doctor. Are there any more 


in January? 
A That's all for January. 


(Plaintiff's Exhibit 9 marked for 


identification.) 

(Plaintiff's Exhibit 10 marked for 
identification.) 
Q Doctor, I refer first to Plaintiff's Exhibit 9. 


THF COURT: Do you want the box? 
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MR. GOLDSTEIN: Yes. Do we have a_ shadow box? 
THE CLERK: Yes. 
THE COURT: This is Exhibit 9 you are questioning 
about, counsel? 
MR. GOLDSTEIN: Yes, sir. 
THE COURT: Is it 9? 


MR. GOLDSTEIN: Yes, this is Exhibit No. 9. 


will, Doctor. 
Now, what is the question? What is the question 


to the doctor? 


| 
THE COURT: All right. Put it up there if you 
0 Can you tell us the results of that x-ray? 
MR. STEARNS: What x-ray is this? 
Is there a date on it. 
THE COURT: Exhibit 9. The result or what it 
shows. 
MR. GOLDSTEIN: What it shows. 
A This is an x-ray of this patient, Mr. Porss, side 
lying with his hips and knees bent fully. 
It shows the patient as he stands there. You 
cannot make a decision on this x-ray without comparing it 


with the other. 


Q Which other? You mean -- 


A The companion film. 
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All right. 

THE COURT: This is which side of the body or hip? 

THE WITNESS: Well, this goes through from side 
to side and the x-rav would be identical whether it was 
taken lying on his right or left. That can't be told from 
the film nor is it important. 

THE COURT: Is there anything abnormal about 
that which is shown here? 

THE WITNESS: No. 

THE COURT: All right. 

Q Doctor, was this film taken in January of 1975 of 
Mr. Porss? 

A Yes. 

@) Now, Doctor, I refer you to Plaintiff's Exhibit 

10. 

THE COURT: Now wait a minute, counsel. I'm 
going to do this, which I customarily do. I am going to 
allow cross examination, if any, by your adversary after 
each film and while it is shown and then we will go to 
10. 

Any questions about 9, counsel? 


MR. STEARNS: This is a January x-ray, is that 


THE WITNESS: Yes. 


MR. STEARNS: And your testimony is -- 
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THE COURT: January '75? 


THE WITNESS: Yes, your Honor. 


MR. STEARNS: And your testimony is that this is 
an x-ray of Mr. Porss' hips and knees fully flexed. 

THE WITNESS: Bent, yes. 

MR. STEARNS: And it is a view from side to side, 
is that correct? 

THE WITNESS: Yes. 


MR. STEARNS: You call that a lateral view, do you 


| 
not? | 
THE WITNESS: Yes. 
MR. STEARNS: And you say that that is normal. | 
THE WITNESS: This film is within .ormal limits, 
yes. 


MR. £' EARNS: Nothing else. 

BY MR. GOLDSTEIN: 

Q Now, Doctor, I refer you to Plaintiff's Exhibit 10 
and ask you, Doctor, what that film shows? 

A This is a film of the same patient at the same 
day, maybe five minutes later or earlier, in which his 
back is bent backwards completely on the table, side lying. 

Q Can you tell us the results of that film? 


A This film, in itself, without comparing it with 


the other film, is within normal limits. 


A9DS 
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0 Did you compare the two films? 


A Yes. 


.@) And can you tell us the results of the comparison 


of the two films? 


A Yes. They have to be superimposed for proper 


comparisons. 


fe) Please do so, Doctor, if you will. 


THE COURT: Is that the riaht one? 
THE WITNESS: Forward is forward, down is down, 
up is up, and backward is bac\}ward and the two forms 


it be superimposed and they are light enough so that it 


would be possible if you were close to see the superimposition. 


If you have a stapler or paperclip I can perhaps fix 
them in the position of their -- 

THE COURT: He will give you a stapler if you 
want it. 

THE WITNESS: A stapler will be better because 
a paperclip will siide them. 

THE COURT: Let the record show that the doctor 
is stapling Exhibits 9 and 10 together. 


THE COURT: Let the record show that the scotchta 


is being supplied to hold up the two combined exhibits. 
.@] Doctor, can you now explain the comparison of 


the two films and what both films show together? 
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oJ h) 
A Well, with the superimposed films you would need 


especially strona lights to see them. 

THE COURT: Are they visible now in this position 
with this light? 

THE WITNESS: To my eves, yes, because first I 
know what is there, and second I am close enough to see them 
but from any distance it would be impossible to see the 
abnormalities on this film. 

MR. GOLDSTEIN: May I impose upon the Court to 
move the light on the Court's desk closer to the film? 

THE COURT: The li “ht on the desk? 

MR. GOLDSTEIN: Yes, on your desk. 

THE COURT: You mean this light? 

MR.GOLDSTEIN: Yes, sir. Can we conceivably 
move it closer? 

THE COURT: All vight;, Twill etiow it. 

THE WITNESS: No. You would need the light froi 
the back. That is what has to be the strong ore. 

THE COURT: From the back of the x-rays. 

THE WITNESS: Yes. 

THE COURT: This doesn't help, does it? 

THE WITNESS: It might. That light has a stroncer 
wattage than this one. 


THE COURT: Where can you put this where it will 
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film. 


show what 


Doctor? 


the 


THE 


has 


THE 


MR. 


THE 


THE 


let me know. 


THE 
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back? 


WITNESS: I can put it right in front of the 


‘ COURT: You can try it and then let the record 


heen done. 


GOLDSTEIN: Can I help you in any way, 


WITNESS: If he wants help he will ask for it. | 
COLDSTFIN: I only offered it, Judge. 
COURT: Yes, and I don't think it is necessary. 


WITNESS: If this irrit. ces anybody's eyes 


COURT: Now, you are holding these exhibits 


9 and 10 coupled together by the stapler in front of a 


desk lamp, 


is 


THE 


THE 


THE 


it but I know 


that right? 

WITNESS: Yes, your Honor. 

COURT: What de you see now, if anythina? 
WITNESS: I can't see it because I am behind 


the readinas because I have looked at them 


through the lights. 


MR. 


GOLDSTEIN: Can we ask the doctor to step 


around so he will be in tront of your liqht? 


THE 


don't know. 


COURT: Yes, if he can step up that high, I 
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A Now, through the bricht lights I can see it from 
here. 

THE COURT: The light is being turned end to end. 

THE WITNESS: -- it is possible to see those 
vertebral bodies, the square looking bodies of white areas 
of bone, and one of them, the L-4, has been superimposed 
upon the other and fixed that way by the staple. 

Now, -=- 

THE COURT: What do you mean by L-4 being super- 
imposed? 

THE WITNESS: There are five luibar vertebrae. 
The body of the verbra is a massive piece of bone which, 
in this x-ray, looks like a rectangle. 

There are five of them numbered serially from 
above, down. The lowest one is the fifth. The one above 
the lowest is the L-4 vertebra, and in this x-ray I have 
superimposed the film so that L-4, the rectanglular bone, 
is superimvosed one above the other. 

Now, then, the film shows that there was limited 
motion between L-4 and L-6 but rormal motion between L-5 
and the sacrum, the level below the sacrum; qood motion at 
the h:.ps.. 


THE COURT: Will you repeat that fo. us? 


THE WITNESS: Yes, your Honor. There was 
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limited motion between L-4 and L-5, normal motion hetween 
L-5 and S-1, qood motion at the hips, and good motion 
between L-3 and L-4. 

In other words, the lumbar spine, the bodv, the 
lower portion of the spine, should move as a chain, 
forward, backward, sidewards, to each way. 

And these films, one taken in forward bending 
and one taken in backward bending, and tnen superimposed 
at one level, show that at the level just below where 
the films have been superimposed and stapled and fixed, that 
level doesn't move, but the other levels do. 

This indicates the site of his problem, the 
location of this patient's problem being at L-4-L-5. 

THE COURT: Will you explain, before we ao on, 


fren where 9 was taken, how Exhibit 2 was taken and how 


Fxhibit 10 was taken, since you referred to them? 
MR. GOLDSTEIN: The views? 
THE COURT: All riaht. I think he understands. 


If he doesn't he can ask. 


THRE WITNESS: No, sir. You didn't finish your 
question before the interruption. I'm sorry. I didn't 
follow you. 

THE COURT: I would like to have you explain 


the method of taking, the direction that it was taken 
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in and so forth. My terminoloay might not be so qood, on 
9 and 10. 

THE COURT: Yes. These two films were taken with 
the patient lying on his side on the x-ray table with the 
beam projected through his body from one side to the other. 
The first view or one of the views was taken with his body 
coiled up in maximum flexion with his knees up to his 
neck or chin. 


THE COURT: Was that 9 or 19? 


to se 


it) 


THE COURT: Please do. 
THE WITNESS: That is 9. 
And No. 10 was taken with the patient on the table, 


[ 
THE WITNESS: I would have to look at the film 
on his side, the beam going through his body from side 


to side, with his back arched backward with the heels coming 
up to the back of his head, if possible. Of course it is 
not possible. 

Q Doctor, the results of these films and the results 
of the tests that you performed in January of 1975 caused 
you to draw some conclusions. Can you tell us what t’.ose 
conclusions were concerning the condition of Mr. Porss 


on that day? 


A Yes. 
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THE COURT: On which date now? 
MR. GOLDSTEIN: That is January 27, 1975. 
A Tre conclusion was that the patient has a permanent 
condition and that he is unable to do heavy labor 
requiring sustained exertion. 
Q Now, Doctor, are you aware of the type of work 
that Leroy Porss did? 


A More or less. 


THE COURT: If you are going to ask him any hypo- 
thetical question you will lave to do it. 
MR. GOLDSTFIN: I will, sir, in due course. 

(9) Did he tell you that he was a seaman? 

A Yes. 

Q Are you aware of the nature of the duties of 
seamen? 

A In a very general way. 

8, Did he tell you that his job requires him to 
bend and to lift and to pull and to move about in physical 


labor? 


A I didn't inquire. 

Q Well, Doctor, assuming that the job that Leroy 
Porss does as a seaman does in fact require these types of 
exertions. 


THE COURT: What do you mean by these types, 
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counsel? 
QO That is, that he lifts objects, he pulls objects, 


he is required to bend in the performance of his duties, 
and that the testimony is that he helped to lift a hose and 
a machine weighing approximately 300 to 500 pounds this 
time with the aid of two other men. 

THE COURT: I want to say here for the benefit 
of the jury and counsel, any expert who testifies and his 


testimony is based upon other facts, his testimony is 


as good as the credibility and the truth of the facts 
on which it is based. Please remember that. 
Q Now, I ask you to assume, further, that there 

are lesser weights that he would be required to pick up 

from time to time weighing approximately 100 pounds, and 

Doctor, I ask you if you have a fair degree, with a 

reasonable deqree of medical certainty as to whether you 

have an opinion as to the accident causing -- 
THE COURT: Wait. You have got to state what 

the assumption is. You just can’t say the accident. 
MR. STEARNS: I object to it as to form. 
MR. GOLDSTEIN: I was going to use it later. 
All right. Strike that, if you will. | 


Q Doctor, assume first that Mr. Porss, who is a 


seaman, is required to lift heavy weights, that he is 


a a a 
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required to bend, that he is required to -- 
THE COURT: You are not defining it any more than 
heavy weights. 

@) Heavy weights, at times up to three to 500 pounds, 
with the aid of other people, and at times lesser weights 
with the aid of other people or by himself at times, 
would you consider, if you will, the fact that on June 
8, 1971, Mr. Porss was performing duties that aid in fact 
reauire him to lift a heavy weight, that in the course 
of that verformance of his duties he was forced forward and 
pulled down to his knees by the heavy weight that was 
suddenly shifted from the hands of other people to his hands. 

Further assume, Doctor, that he was then relieved 
from duty, that he stayed off duty for three days, that 
he was then transferred or taken to the Marine Hospital 
in New Orleans, that he remained in the New Orleans 
Hospital for six days, and was then declared not fit for 
duty but fit to travel, and that he then returned to 
New York and was seen in out-patient at the Houston Street 
Clinic of the Public Health Service in New York City. 

Now, Doctor, assume further that he was examined 
by you in April of 1972 and aqain in January 1975. 

Doctor, now, do you have an opinion with a fair 


degree of medical certainty as to whether the condition 
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as found by you on April 14, 1972 was causively related 

to the accident that I have described to you that occurred 
in June, on June 8, 1971? 


MR. STEARNS: Objection. 


ancorrec* statements or something left out or what? 

MR. STEARNS: Well, yes. There are thinas left 
vut and there are statements that are incorrect. The 
principal statement that is incorrect -- 

THE COURT: You may cross examine and ask him if 
his opinion would be the same if it were changed so and 
so as you contend. All right. Can you answer the 
question now? Do you understand the aquestion? 

THE WITNESS: Yes, sir, I understand the question 


and I can answer it. 


THE COURT: Well, what is the objection, 
THE COURT: What is your opinion then? 

THE WITNESS: That the accident was a competent 
producina cause of his current condition and his symptoms. 


19) Doctor, when you examined him in January 1975 


and you made your findings as a result of thos: tests and 
of the x-rays as you have indicated in testimony today, 
Doctor, do you have an opinion with a reasonable decree of 
medical certainty as to whether the condition that you 


found in January 1975 was related to the accident of June 
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S; 297k. 

THE COURT: Read that question. I don't understand 
it. I thought you asked all of this before and now you 
are asking it again. 

MR. GOLDSTFIN: I asked it as of April 14, 1972 
and now I am asking it as of January 27, 1970. 

THF COURT: Read the question. 


(Question read.) 


A Yes, I can answer it. 
(@) Please do, sir? 
A The condition I found in January 1975 and the 


past and the future is related to the accident of June 8, 
1971, caused by, I'm sorry -- 
THE COURT: You put in something about the future 
which wasn't asked for in the question. Strike that out 
for the time being. 
THE WITNESS: Oh, I'm sorry. 
@) Doctor, will that condition continue in the future? 
A Yes. 
THE COURT: Let me ask a question which I & ink 
is certainly appropriate here. 
Can you state that you are reasonably certain that 
this condition will continue? 


THE WITNESS: Yes, I can. 
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THE COURT: In the future? 
THE WITNESS: Yes, I can state. It is. 
THE COURT: With reasonable certainty? 
THE WITNESS: Yes, your Honor. 


THE COURT: All right. 


MR. GOLDSTEIN: 

(9) What is the basis of that statement, Doctor? 

A The patient has had continuing symptoms and com- | 
aints since 1971. He has had positive physical findinas 


on two examinations, he has positive x-ray findinas, and 
this is of the type if it gets better it gets better 


cnlv so slowly as to be almost insiaqnificant. It will 


oe 


improve if he avoids exertion for a long, long time, 
but his vulnerability to any sustained exertion is permanent. 
@) Would a corset worn in the area of the lumbosacral 
part of the back give him anv help? 
A Yes, it would, definitely. 
Q Now, Doctor, is this the type of condition that 


has periods of exacerbation, that is, gets worse, or 


remission, getting better? 
A Yes. 
THE COURT: Did you ver advise him on the first 


occasion you saw him to have a corset? 


THE WITNFSS: I don't believe so. 


r ; 
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THE COURT: Did you on the recent occasion? 
THRE WITNESS: No, I didn't. 
THE COURT: All right. 

‘@) Doctor, 7id you know that Mr. Porss was advised 
and was aiven a corset by the Public Health Service? 

A I was not aware until you just told me. 

a) Now, Doctor ~~ 

A Yes, I'm sorry. I was. I have a note on my chart 
that he wears a corset with some relief of pain. 

Q Now,: Doctor, can you tell us what you mean by 
the terms exacerbation and remission as it relates to Mr. 
Porss' condition? 

A Exacerbation is the medical word, although it is 
used in other than medicine, to mean getting worse. 
Remission means getting better, ana this condition as 
applied to Mr. Porss, Or many, many other people with 
this condition is that it gets worse with exertion, 
strain, standing on your feet all day long, prolonaed rest, 
such as going to the movies, prolorged sitting,after a 
night's sleep you get up and there is a lot of stiffness in 
patients with this condition. It is certainly much 
worse with any exertion or with any slicht slip or fall. 

It is better with rest and flexion -- 


THE COURT: I think you have answered the 
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question. 
THE WITNESS: Yes, your Honor. 

0) Is it conceivable, Doctor, that on any particular 
day Mr. Porss may not have any pain in his back? 

A Yes. 

Q And is it equally possible that on anv particular 
day he will have pains in his back? 

A Yes. 

‘@) And is that the nature of this condition? 

A Yes. 


THE COURT: He just said it was both getting worse 


and getting better. Didn't you? 
THE WITNESS: Yes, sir. 

Q Doctor, is this condition of pain and all of 
your findings of spasm and cf the condition as shown in 
the x-rays caused or contributed *,» by a condition known 
as prostatitis? 


A No, prostatitis has no relation to this. 


@) Car you tell the Court and Jury what a prostatitis 


is? 
A Inflammation of the prostate, not necessarily 
a sex gland although related to it. It is down 


at the base of the body just in front of the rectum and 


anus. It enlarges in older men and cause problems at night. 


| 
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It can get infected in vounger men. A chronic infection is 


} 
| 
an annoying sort of thina, but the incidents of chronic | 


infection in it has been overrated. It is hard to prove. 


THR COURT: Is there any incident which affects | 


the back? 


THE WITNESS: It causes an annoying sensation 


in the groin and the very low portion of the hack, the | 


sacrum but not the lumbosacral area. The symptoms that 


it causes are not the same as he has. They are unchanaed 


t exertion. They tend to be morepermanent and steady | 


without the variation except that they are aenerally worse | 


at night when he sleeps and would be severe when he sleeps | 


but it is a aifferent condition than what he has. 


Q Doctor, did you know that Mr. Porss at one time 


dia suffer from prostatitis? 


A You told me so this morning. 


that in the hospital records that I 


12) Did you say 


| 
showed you? 
You looked for it but 


A I didn't really see £5 


it is difficult to find and truthfully I didn't see it but 


took your word for it that is in there. 


Q Fine. Now, Doctor, is it your testimony that 


this condition that you found upon your examinations 


in April of '72 and January of '75, and as shown in the 
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hospital records following, that is the hospital records of 
the Public Health Service Hospitals in New Orleans and in 
New York, are different than any condition of prostatitis 
would show. 
MR. STEARNS: Objection. 
THE COURT: Sustained in that form. 
0 Doctor, what is your ovinion, or do you have an 
opinion? 
THE COURT: Hasn't he .lready testified ahout it? 
It seems to me it has been suaqcested. 
Q Doctor, did you read the hospital records in 
New Orleans and in Houston Street in New York following 
the date of June 8, 1971? 
A I glanced through them. 
9 And did you see any notation of prostatitis in 
those records, if you recall, sir? 


A I didn't. 


MR. GOLOSTFIN: Thank you, Doctor. 


- 
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TRAE COURT: ALL right, cross-examination. 
Perhaps we might have a short recess first. 
(Recess) 


CROSS-EXAMINATTION 


BY MR.STEARNS: 


(@) Doctor, you occasionallv, from time to time, 
examine people at the request of attornevs, is that so? 


A Yes. 


oO As a matter of fact, vou from time to time 


examine people at the request of this particular firm of 


attorneys? 
A Once in a while. 
9 And from time to time at the vnersoual seqnest 


of Mr. Goldstein, the complainant, is that richt, at hit 
reauest; isn't that right? 
A ‘+ ean't recall a prior situation with 


Goldstein. It could be, but I don't recall anv. At 


most maybe one over a period of 25 vears. 


Q With Mr. Goldstein? 

A Yes. 

fe) How about the various other firms of nlaintiffs' 
attorneys? 

A I examine at the request of attorneys. T 


see, oh, a faix number of patients, mavbe one a dav, 
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mavbe two a week. I have office hours three days a 
week, 

At the request of attornevs, riqht? 

Yes, between two and three a week. 


THE COURT: At the request of vlaintiffs' 


attorneys? 


(a) And this is in anticination of vour eventual 
coming te court to testifv, if necessarv, is that correct? 
A If necessarv. Actuallv the court avnvnearances 
rum mavke one per cent, two ner cent. 
9 Now, when were vou contacted bv Mr. Goldstein, 
or anybody in his office, concerning Mr. Lerov Porss? 
THE COURT: The first time, vou mean? 
MR. STEARNS: Yes, sir. 
A T would say prior to April 14, '72, when an 
annointment was made. 
a) Now, that appointment, of course, was made bv 
Mr. Goldstein or somebody in his office, correct? 
A I assume so, 
8 And Mr. Porss did come over on April 14 and 
he was examined by you, is that richt? 
A Yes. 


9) Now, did you have any correspondence, or anv 
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records, or paners that were sent alon; to vou for your 
review in connection with this examination? 
A Yes, a memo letter on the stationery of 


Fuchsherg & Fuchsberq. 


fe) May I see it, please? 
A Yes (handing). 
MR. STEARNS: Will vou mark this for identi~ 


fication, please. 
(Defendant's Exhibit H was marked for 
identification) 
Q I ask you to refer to this, Doctor. It 
apnears that Mr. Porss had duty status sli»xs with him. 
THE COURT: You mean a master's certificate? 
MR. STEARNS: No, a duty status slip. 
THE COURT: A duty status slir. All right. 
A Yes, he had something of that nature. The 
note says he did. 
9) But he didn't bring with him anv medical 
records? 


A i Well, the note savs he had medical notes and 


duty status slips. ~ 
a) What medical notes came with him, do vou know? 
A I don't know. 
9 At the time of vour examination, vou had 
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nothing hut Mr. Porss and his duty status slins to 
consider, is that riqht? 

A I can't tell you that. The transmission note 
written hy Mr. Goldstein on the stationery of Fuchsbera & 
Fuchsberg savs he has "med" -- meaning medical notes -- 
and duty status slips. I didn't make notes of which 
notes or slins I looked at. 

O So now is it your testimony that you can't 
say what records you had with you for vour review at the 
time of this examination in April of 1972? 

A That's correct. I don't know, or recall, or 
have notes on what other netes he had other than this 
one. 

1) When were you first shown, for examnle, the 
records from the New Orleans Public Health Service 
Hospital? 

A As far as I can recall, the first time TI saw 
them was this morning. 

(a) This morning about 19, 10:15, is that ricqht? 

A Something like that. Yes. A little hit 
before 10. 

9 And you had never, from April to today, 
seen these records? 


A That's correct. 
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.@) Had you seen the records from the Public Health 
Service outpatient clinic at Houston Street at anv time 
before todav? 

A Acain with the rroviso that I don't know 
exactly what notes I saw in April of '72, the first time 


I saw those notes was this mornina. 

(9) You make no notation in your original report 
that vou did review any records, is that right? 

A That's correct. I didn't; and do not know 
what notes I had available in April of wreak 

9 You also don't have any independent recollec- 


tion of what these medical notes might he, is that 


correct? 
A That's correct. 
a) You have nothing in your file now that would 


indicate whether or not. there were anv hosnita) records 
present at the time of vour examination, is that so? 
A T have no memory -- 


fa) Isn't the likelihood that the records weren't 


in vour possession? 


A Fither way. Tt doesn't make anv difference. 
9 Not necessarv? 

A Neither one. 

‘e) Is it necessary to inquire into a man's 
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past history, a history of the condition of his hack? 


A Yes. 

a) Did you do that? 

A We asked him if he had any prior injuries. 
9 Now, sir, do vou have anv indjerendent 


recollection of a conversation vou had with Mr. Porss on 
April 24,.. 2972? 

A No independent recollection. 

9) As a matter of fact, when vou testified vou 
virtually read word for word your report, isn't that so? 

A Yes. 

@) Now, everything you know about-the conversa- 
tion, about the details of the examination, because of 
passage of time, is contained in this report, isn't that 
right, the renort of Anril the 24th, 1972? 

THE COURT: Referring to exhibit so and so 
for identification? 

A Yes, with the only slight amnlification that 
all of us, including me, including I, I'm sorry, have 
developed habits and patterns of work so that if vou ask 
me questions of how I did thinas which are not contained 
in the record I could answer with certainty. 


(9) What you are saying is that you have a 


routine and that your inquiry into prior history is nart 
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of vour routine and from that vou assume vou did so even 
though that's not in your renort? 

A Oh, that is in. I did inquire. It Says 
specifically previous injuries in the middle of the first 
pace. 

fe) Previous injuries. Now there is no reference 
there to any prior injury, prior history of complaint of 
pain havina to do with his back, is that riaght? 

A That's correct. 

fe) There is a reference to scars, is that richt? 

Yes. 
That's all? 


A Yes. 


(9) So does that mean that you asked him about 


prior history of back injury and that he didn't tell vou? 
A We asked him where there -- 
THE COURT: Well, vou did it. Tt wasn't 
two, was it? State what vou did, not what “we” did. 
THE WITNESS: Well, it's reallv a "we," vour 
Honor, but he was asked: Were there any previous 
injuries? And he answered Yes, he had a shell fraqment 
wound 30 years ago and -~ 
‘@) Dr. Seaman, if I could interrunt to make this 


a little bit briefer, did he tell vou ahout any prior 
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injury to his hack? 

A No. 

a) Did he tell vou about anv prior complaints 
concerning his back? 

A No. 

‘@) Did you ask him about prior complaints con- 
cerning his back? 

A I asked him about a prior hack injurv. I 
don't believe we asked him if he had ever had backache. 

9) Doctor, isn't it impo ant to know in antici- 
pation of your testimony the history of the man's com- 
plaints of pain in his back? 

A Yes. 

a) And vou think vou didn't ask him about rrior 
history of complaints of pain in his hack? 

A He was not asked specifically whether he had 
any backache prior to this injury. I will aqree to that, 
yes. 

Q And you didn't think it was imnortant to 
ask him that? 

A It is not important:. 

0 Okay. Now, vou asked him, did vou not,how 
he claimed that he had been injured, is that so? 


A Yes. 
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And he told vou tft on June R, 1971 at about 
19:15 p.m., he was pulling onfa heavv hose while cleaning 
the tanks of a ship. 

Now, is that a complete history or is that a4 
complete recitation of what Mr. Porss told you about what 
had happened on June 8, 1971? 

A Oh, I'm sure that there were many more words 
that passed other than that brief statement, Dut this 
capsulized it sufficiently to my needs. 

9 Isn't it imvortant, Doctor, isn't it nossiblv 
medically significant, the manner in which an accident is 
said to have occurred? 

A Not reallv. In a general wav, ves, but the 
specific inti of an accident aren't the concern of the 
phy sician. 

fe) Well, do you have any independent recollection 
of what you asked him and what he told vou? 

A I have no inderendent recollection. 

fa) pid he in fact tell you that he was hurt 
while pulling a hose when the hose was let 10, allecedilv, 


and that he was pulled forward? 


MR. GOLDSTEIN: Objection, if vour Honor 


THE COURT: Read the question. 
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(Ouestion read) 


MR. GOLDSTEIN: The doctor has no independent 


, that doesn't mean he can't 


answer. He can answer the question. favhe it's { 


independent and maybe it isn't. 


A The only thing I know is what's contained in 
my record. 


0 Now, Doctor, the qeneral tenor of vour 


testimony, if I understand it correctlv, is that this man 


has a condition and that the condition will cive him rain, 


9 And do vouknow, sir, that while doing «nis 


re 
P | 
particularly if he works at viqorous or riaorous labor. | 
; | 
This would he the cause of flareun, isn't that so? 
A Not exactly. He can work, but he cannot 
1 | 
. work at a task which requires heavy or sustained | 
13 
4 exertion. | 
19 * , i 
9 All right. | 
20 
Now, do you know whether or not, on June 8, | 
"1 | 
= 1971, Mr. Porss was engaged for a neriod of time hetween | 
¢ 22 | , ‘ 
i] 6 and 10:15, or 9:20, or 9:30, in heavv rhysical lahor? 
' 
23 || 
a HI A T would assume that pulling a heavy hose is 
2A ; vr . ‘ | 
what's classified as “heavy labor. 
| } 
2 i 
| 
! 
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heavy labor he developed pain in his hack? 
A That's what he told me. I have no indenendent 


knowledge other than his statement. 


2) Isn't that ccnsistent with the condition that 
you say exists? 

A Yes. 

9) Isn't that consistent with the reasonable 
belief that the condition that vou say now exists and 
was caused by the accident was in fact nresent on June 8, 


LOTL? 


I don't follow your question. 

THE COURT: Read the question. 

(Question read) 

MR. GOLDSTEIN: Objection, if your Honor 
please. 

THE COURT: Overruled. 

MR. GOLDS’ “IN; I don't understand the 
question, if vour Honor please. 


THE COURT: I can't heln that. It's heen 


read. Do you want it read? 


MR, GOLDSTEIN: Judge, I would like to know 


whether or not the last part of that question refers to 
existence before the accident or after the accident? 


Clearly, sir. 
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MR. GOLDSTEIN: On June 8, 1971? 


MR, STEARNS: 


THE COURT: 


Clearly. 


He said “cleariv." 


Do vou 


stand the question or do you want it “ead anqain? 


THE WITNESS: 


question. I heard it. 


A He didn't have 


No, sir, I understand the 


under- 


the condition prior to the 


injury, and after the injury and because of the injury 


he does have the condition. 


@) Doctor, your testimony is that this condition 


would, if the man worked, did .trenuous 


cause pain, it would give rise to pain, 


A Yes, 


9) Now, the question is, 


is that rich 


this condition -- 


lona essentially -- vou understand that, don't you? 


MR. GOLDSTEIN: 


THE COURT: 


MR. STEARNS: 


Your ~1estion is not clear. 


I will withdraw it. 


Physical labor, 


: aly 


how 


Judqe, I don't understand. 


9) Is it important to know, sir, the circum- 


stances in which the complaint of pain was made at the 


time of the alleged accident? 


A Not really. 


Up to a limit, yes, 


but the 


duration of the injury to the onset of pain is not that 


important. 
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a) What significance would the fact that the 
pain was said to have come on gradually have? 
A Patients -- 

MR. GOLDSTEIN: Objection, if your Horor 
please. 

THE COURT: Overruled. 

MR. GOLDSTEIN: I don't see any testimony 
that the pain was said to have come on qraduvally. 

THE COURT: This is cross-examination, 
counsel. 

MR. STEARNS: If I may take a moment, vour 
Honor. 

I apologize for not having this handy. 

(Pause) 

MR. STFARNS: What I am referring to is the 
report marked in evidence. 

THE COURT: Rephrase your auestion then. 

MR. STEARNS: I have it here. 

Mr. Goldstein, do vou have handy a copy of 
the ship report signed by Mr. Porss? 

MR. GOLDSTEIN: Well, I have it in those 
answers to interrogatories, if that will helpr. 

THF COURT Take the or « that’s marked in 


evidence, if you can find it. 
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MR. STEARNS: T am trying to save time. 


THE COURT: All right, if there is no 
objection. 
MR. STEARNS: I’ ii tind &¢, 

9 ft ask you to assume, sir, that Mr. Porss 
said, shortly aftur, or the next dav, that "At the moment 
of the accident T didn't think much of it, but the next 
morning I could not qet up anv more. At prasent I can 
walk around hut can't stand or sit up too lonq." 

MR. GOUDSTEIN: Mav we have the date of 
that so that the doctor will know? 

MR. STFARNS: The date of that is -- the 
report is sianed 6/11/1971. That's its date. 

THE COURT: June il? 

MR. STEARNS: June ll. 

a) Is that gradual onset of nain followina -- 

THE COURT: Speak un, counsel, please. 

MR. STFARNS: I'm sorry. 

(a) Ts that axadual onset of pain following the 
nor od of nearly Five hours of heavy phvsical work 
consistent with an explanation of back pain in terms of 
a condition present before June 8%, 1971? 


MR. GOLDSTEIN: Objection, if vour Honcr 


please. 
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2 THE COURT: Overruled. 
3 MR. GOLDSTFIN: The word "“cqradual" doesn't 
4 appear. This is Mr. Stearns' own interpretation of what 


5 he is reading. He's not a doctor. 

. THE COURT: Of course he isn't a doctor. | 
7 Neither are you, counsel. 

8 MR. GOLDSTEIN: Well, will Mr. Stearns | 
9 


please ask the doctor if that is an indication -- 
5 10 MR. STEARNS: It is not in the report. I 


will ask the doctor this question. 


! 

! 
12 } THE COURT: All right, question withdrawn. 
13 | Start over again then. 

| ‘ : . 
14 9 I am asking you, Doctor, to consider this 


15 statement and answer my question, which is: Do vou 


interpret this as being a gradual onset of pain, “At the 


W moment when the accident happened I didn't think much of 

18 it, but the next morning I could not aqet up anv more. 

19 At nmresent I can walk aroung, but can't stand or sit un 

20 too lonq." 

21 A Now what is the question? 

= Q Do you interpret that as a doctor, readina 

3 that statement, which is Mr. Porss' statement, do vou 

2A consider that statement tantamount or equivalent to | 
25 


qradual onset of pain? 
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A Gee, I would have to get a professor of | 


semantics to determine the use of the word "gradual." 
I don't use it and I don't recoqnize it in that connota- 
tion. Tt is not an exact wording of whether this is 


or isn't gradual. 


What you are telling me, if I may -~- 


THE COURT: Don't tell him. You answer 
! 
questions. 
THE WITNESS: Go ahead. 
A I don't use the word "“qradual" in exactly 


that connotation so T will defer on the use of the 
wora to a professor of semantics. 
THE COURT: Well, vou are asked to comnare 


tnis with a situation which apparently the plaintiff 


referred to in this statement. This is basically and 
mostly medical. It isn't semantics. Al]? riaqht. 


A The history that the patient gave of a 


lifting episode with a pain-free interval is characteristic 

of almost all lifting back injuries with a pain-free 

interval that varies from a few hours to one or two, un 

to about three days with decreasing t~-idents after that. 
Invariably the patients §~ a: a short, almest 

infinitesimal enisode of sharp pain, the prin subsides, 


they qo to hed that night and the following mornina their 
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trouble starts. 


9 


This is if there is a lifting enisode injury, 


is that right? 


A 
are very 
way with 


although 


interval 
0 

episode? 
A 
19) 


A 


Well, this occurs in lifting episodes which 
common, but it also occurs in a sliachtlv eifferent 
a pulling episode or with a forced bendina enisode, 
the forced bending enisodes more Sbeaumnesy 
automobile collisions and there the vain-fr2e 
is a little bit less, if anv. 


Sir, were you told that this ‘vas a liftina 


T have it as a pulling episodns. 
You have it now as a pulling enisode? 


In my report I have it as a pulling enisode. 


And there is very little difference between a pulling 


and a lifting as far as we are concerned medicallv. 


9 


Okay. To be absolutely precise vou sav 


he gave the history that he was injured on June 8, 171 


about 16: 


cleaning 
A 
0 


that the 


15 p.m. when he was pulling a heavy hose while 
a tank. He was pulling, is that richt? 

That's what the renort says. 

Now, were you told and do vou now understand 


pulling that was being done was the pulling of a 


butterworth machine out of a tank? 
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A r don't know anvthing ahout a butterworth 
machine out of a tank. T accept the history that the 


natient qives me just as it stands, no more, no less. 


‘@) Pulling the hose? 
A That's what my report says, Pulling a heavy 
; YS, : 
‘ose. 
0 And that is consistent with pulling a heavv 


hose to pulling a machine, is that correct? 
MR. GOLDSTEIN: Objection. 
THE COURT: Sustained. 
9) I ask vou to assume that this pulling was 
on a hose which was connecte” to a machine and that he was 
pulling the hose out of a tank. Now, that's a lifting 
situation, is it not? 
A To the doctors, or to me, a pulling and a 
lifting are the same exact thirg. TI recoqnize thev 
may be far different legally. but medically they pit 
the same strain on a back at the lumbosacral area. 
Q That's exactly what I am saying. He is 
reaching down bending and pulling, is that correct? 
A Yes. 
\ And that’s the situation that we are talking 
about, is that right? 


A Fxactly. 
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(9) Now, it is not that, sir. That is not the 
accident, do you understand that? 
MR. GOLDSTEIN: No, I don't understand what 
that question means. 
THE COURT: Sustained. I don't know what 
it means. 
MR. STEARNE: All right. 
fa) Were vou told at anv time befor todav that 
Mr. Porss now claims that. he was pullina a hose ard 
that he was pulled forward when alileqecly two other 
seamen lec go of the line and the hese; we vou told that 
at any time befoie today? 
A I think Mr. Goldstein did meition that there 


was something about other work. 


THE COURT: Did the plaintiff tel?. you 


THE WITNESS: No, I have no knowledae from 
Mr. Porss on that. 
(9) Suc e gave you no history of being pulled 
forward, is that riqht? 


A My chart and report do not sav so, but if I 


recall, during the direct testimony that w: mentioned. 


(9) But that was the first time you got that 


news, is that so? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, NY may yey 


030 


. | eae 
ebr20 Seaman-cross VVJ() 
A Well, it didn't make anv difference to me. 
THE COURT: Just answer his question. 


Don't arque with him. 

THE WITNESS: I aqree with vou, your Honor. 

A, As far as I was aware, this was the first 
variation in the history of the injury. 

9) Now, Doctor, I askyou to assume that a man is 
pulling on a hose and suddenly force is exerted alond 
the line and he is pulled forward, what would happen to 
the back? 

A Well, if I could have another vanerclin T 
will show vou exactly, a large one preferably, but a 
small one will do. 

THE COURT: Get him a clip. 

(Clerk hands clip to witness) 

A The paper clip revresents a man slightly bent 
forward, the base on the table, and the head and arms 
coming forward. 

Now, whether he lifts or pulls, ov is pulled 
forward, the same exact thing happens, Like a lever 
press, something haprens at the lumbosacral area. The 
junction of it fixed with the movable portion of the 
spine, and like a qrape prese or a wine press this thina 


comes down and causes damage. 
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fa) Wouldn't the pull make the back ao into hvver- 
flexion and make it pull forward that way? 
A No, the pull makes it qo usually -- now if 


you qive me a pulling upward, such as a hanqing type 
injury, maybe, but most pulling injuries that I have 
seen combined with lifting, and this is not an uncommon 
manner of injury when multiple people lift something 
and others let go, a man is pulled and this is a hvver- 
flexion -- 
MR, STEARNS: Can I have that stricken from 
the record? 
THE COURT: Yes. Strike the last out. 
That's a generalization. 
A As I understand it, this is a hyperflexion 
injury, not a variant of it. 
9 There is nothing in the record that indicates 
it vas anvthing other than a pulling-liftins of a 
hose, is that right? 
A In the record, I don't know about, but in mv 
report it says pulling a heavy hese. 
THE COURT: You are speaking about the 
doctor's record now? 
MR. STEARNS: That's right. 
(a) Now, did vou considre en history aiven in the 
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records of the New Orleans Public Health Service Hosnital? 
A I didn't see them until this morning. 

MR. STEARNS: At this time, your Honor, I 
offer the New Orleans Hespital records. 

THE COURT: Yes. Anv objection? 

MR. GOLDSTEIN: They are in. 

MR. STEARNS: No, they aren't. I have more 
extensive records than does Mr. Goldstein. I am now 
offeriny mine. 

i MR. GOLDSTEIN: May I see the ones that are 
in already? 

THE COUR‘': Do vou cbhject to this that he 
is offering? That's the point. 

MR. GOLDSTEIN: Judge, I would like to 
examine them if you don't mind. 

THE COURT: All right, examine it. rs at 
certified, Mr. Stearns? 

MR. STEARNS: Yes, sir. 

THE COURT: Well, there ought to be no 
objection. 

MR. GOLDSTEIN: I take it, Mr. Stearns, that 
the two extra pages that you have are of 1973 and not 


of 1971, when the accident took place? 


THE COURT: No matter what it is, if it's 
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certified it's admissible, counsel. 

MR, GOLDSTEIN: I don't suqqest no, Judae. 
All I am suqgesting is -- 

MIE COURL: Well, I think so. 


MR. GOLDSTEIN: No. 


THE COURT: What is the objection to it? 
MR. GOLDSTEIN: My objection is that these 
two records occurred, came into existence after the 
doctor's examination of Apri? 1972. 


THE COURT: Well, I don't think that makes 


anv difference. 
MR. GOLDSTEIN: I think it does. 
THE COURT: Overruled. Admitted. 
(Defendant's Exhibit I was received in 
evidence) 
1) Doctor, I ask vou to refer to this record, 
Fxhibit I, and particularly to vade 3, and read the 


section that is history of present illness. 


Can you help me if vou have been through this 


Yes, we will do it together. 
42 year old, I guess that is white American 
seaman, who states he was pulling on a heavv hose on ship 


on June 8 when suddenly he had a sensation of something 
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vad 


"giving away," giving way, with rain in his low back 
| 


1} on the right. Pain is constant with sharn pain on 
| 


4 | walking. Pain occasionally radiates down richt thigh. 


qr 


A Exactly. 


) Is there any mention whatsoever in this 


~ 


report of any accident whereby Mr. Porss savs that he 


! was pulled off his feet when a hose was let co? 


A The report speaks for itself. It savs 


¢ 


| 
} 
I what is says. Nothing more, nothing less. 
i 


| 0 Obviouslv. We can agree then, Doctor, that 


i no such history is given in this report. 


| A The report speaks for itself. It savs what it 


15 | 2) Now, is it your testimony, Doctor, that vou | 
i] 

6 | never inquired, you never dia inquirr into Mr. Porss' 

wy history of prior complaints of pain in his back, is that 

18 right? 

a A That's correct. 

20 | MR. STEARNS: At this time I would offer in 

al | evidence --~ 

- A Excuse me. Other than -- inquirv was 
asked, did you have a prior hack injurv? And the answer 
to that was that ne didn't. 

- MR. STRARNS: At this time T offer in 
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evidence the Public Health Servies reeords from Sar 


Francisco, California. | 


Then show .c “yr. Goldstein. 


N30 ce. ore 


THE COURT: mark it for identification. | 


(mm ‘endant's Exhibit J was marked for 
identification) 
MR. STEARNS: Mav I he excused for a 
second and co out and get a drink of water? 


THE COURT: Yes. 


(Mr. Stearns left the courtroom) 

THE COURT: Now you mav look at it. 
MR. GOLDSTEIN: Thank you. 

(Pause) | 
THE COURT: Exhibit J for identification, 


counsel. 


Any objection, counse’? 


MR. GOLDSTEIN: Yes, sir. 

THE COURT: What is the ohjection? 

MR, GOTLDSTRIN: The ohjection is that the 
record includes some medical recordar that have 
absolutely nothing te do with the back. 

MR, STRARNS: Your Honor, I -- 

THE COURT: Let's see it. Ts it raged, and 


if so, state the nan? on the record here and show it to 
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the start of it. 


THE 
MR. 
MR, 
June 27, 1970. 
THE 
MR. 
accident. 
THE 
to do with it. 
MR, 


word at the top 


THE 
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GOLDSTEIN: It's not a nage, but this is 


COURT: Where is the end of it? 


GOLDSTEIN: It goes to -- 


STEARNS: It's the entry dated June what? 


COURT: Let me see it, 


GOLDSTEIN: Which is prier to the 


COURT: 11, it still may have something 


GOLDSTEIN: Your Honor will note the 


f the page that indicates the area. 


COURT: Well, that doesn't mean too 


COURT: I want to take a hrief recess 


inthe robing room with cojnsel and the reporter. 


(In 


read this? 
MR. 
record, Judge. 
THE 


for you to read 


COURT: 


the robing room) 

It savs something -- have vou 

GOLDSTEIN: I haven't read the entire 
I just scanned over it. 

COURT: I don't think it is necessary 


Lt. It relates to psychiatric 
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matters. Let me read it if I can. 

41 year old seaman, or whatever it is, male. 
What is that, A-b-o-a-s? 

MR. STEARNS: A-S, American sé.man. 

THE COURT: American seaman flown back from 
Saiaon where he was taken off a ship. He was examined 
at an Army field hospital because of his expressed 
fears. Thought to be without foundation . That is 
life is in danger from three other crew members. DX. 
Wh..t is that? 

MR. STFARNS: Niaqnosis. 

THE COURT: Their diaqnosis was emotiorally, 
sorehody's diaqnosis was emotionally unstable personality 


and paranoid features. fie felt these three crewmen 


» 
were aoing to kill nim as they threatened because of 


his disagreements which arose from plaving cards and from 
political discussions. i 

He not only feared them personally, but was 
fearful that thev miqht hire someone to kill him because 
something is very cheap, if that's -~ 

MR. STEARNS : Life is very chean. 

THE COURT: Because life is verv chean, I 


quess that is. 


"he patient also reports feeling particularlv 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


938 


Seaman-cross 


L | ebr28 75 


endangered within the confines of the shin. 


The patient was born in Fstonia. He left 


there with three brothers at the age of, it looks like 


sah) 12, for Sweden. He emiqrated to this countrv shertly 


thereafter. His parents are now in Fstonia. He has a 


brother each in Sweden, Australia and this country. 


He appears not to have close ties with his familv althoucth 


| he maintains better cer*act with all.of them. 


Korean conflict and was honorably discharqed. 


He served two years in the army during the 


He was married in 1959 and divorced in 


1964 hecause of mother-in-law trouble, He has five 


children, a boy, looks like two qirls whom he sees 


about once each year. His relations with his former wife 


SO and so, some name, I guess, lives in Tllinois and 
her parents and children are amicable. 


There have been no serious homosexual 


relationshins since his divorce. 


20 | On mental statns he is neatlv dressed, I 
al quess it is, and oriented in all snheres. 
* | He is fearful and ebscessed, laoks like, 
| about the danger from three men. 
2% He is difficult to evaluate. The reality. 
25 || 
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of this, hewever, is of note, that he something, looks 
like C-O. 

MR. STRARNS: Complains of. 

THE COURT: That he complains of wild 
dreams, something kind of lost like I-n-t lost and 
weakened nerves. He appears to be of averacde 
intelligence and has no memory deficit. Anvears mildly 
depressed and somewhat suspicious. 

At che end it savs acute, there is some con- 


clusion, I guess, impression: acute paranoidal -- 


MR. STRARNS: Reaction? 
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THF COURT: Leading -- what is this word here? 


MR. STEARNS: Acute paranoid reaction resolving-- 


THE COURT: So and so. 

Well, why is this admissible, Counsel? 

MR. STEARNS: Because of the fact that the 
case turns on credibility, be -ause therefore the credi- 
bility, and beyond that the ability of Mr. Porss to ac- 
curately recount what had happened is at issue. 

There is the additional factor. 

THE COURT: Why isn't that admissible then, 

Mr. Goldstein? 

MR. GOLDSTEIN: Because that has nothing to 
do with this accident, No. l. 

THE COURT: That's not so. It has something 
to do with his testimony. That's what counsel is say- 
ing. 

MR. GOLDSTEIN: No. 2, thac statement is in 
1970 and says “resolving," which means Clearing up. 
There is no proof in this record that -- 

THE COURT: On what: date was this, Counsel? 

MR. GOLDSTEIN: 1970. 

THE COURT: Where? 

MR. GOLDSTEIN: I don't know, Judce I didn't 


read it but Mr. Steans said that it was 1970. 
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THE COURT: Well, what date? 

MR. GOLDSTEIN: May I look at the record? 

THF COURT: Yes. You better let him look. 

MR. GOLDSTEIN: January 27, 1979, Judge. That's 
a year and a half before the accident. 

MR. STEARNS: A yoar and a half before the acci- 
dent. Now this, your Honor, there /s 2 total unex~ 
plained gap in this man's work history frow a 1970 which 
is now a matter of some four months after that entry was 
made until he joined this ship. 

where was this: his last ship before the Overseas 
Aleutian was & ship that he got off of in May 1976. He 
went on the Overseas Aleutian in June 1971, nearly 13 
months later. 

Now, the proximity of that to this entry isa 
powerful suggestion that this man was somewhat still af- 
flicted by this mental problem. 

THE COURT: Well, wait. What evidence is there 
that he was still afflicted by it at the time of this al- 
leqed accident? 

MR. STRARNS: Well, other than the fact thar 


I undoubtedly could produce a psychiatrist to say that 


this -- 


© E COURT: Well, I'm not going to aak you to 
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produce any psychiatrist. This matter ig badly enough 
involved without that. 

MR. STEARNS: Ag I understand it, the ‘diagnosis 
is acute anxiaty reaction. 

THE COURT: It doesn't mean necessarily, does 
it, that it was continusd? 


‘ 
MR. STEARNS: it doesn't necessarily mean that. 


I'm saying thi-- chat it is appropriate for me to bring 


| 
! 
| 


this to the jury's attention (1) for the credibility issue, 
(2) -- 

THE COURT: I don't think it is true cx dibility 
here because the cond.cion expounded upon in this report 


is considerable time >z‘orae the accident. 


MR. ST™ARNS: Right. 

The other thing is -- 

THE COURT: The alleged accident. 

MR. STEARNS: That is of course true. 

«he other thing is this, that the complaint that 
he had then of three seamen trying to get him, threatening 
him. 

THE COURT: That isn't a physical thing. 

MR. STEARNS: No, but his impression, his belief 
that he was in danger is in a way consistent with ~- 


THE COURT: Now you are saying with an intentional 
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something or other. You are back to that. 

MR. STLARNS: No, I'm off that. There is a 
legal question. {'m just saying that there is this threat 
of consistency, not only in this accident, which he says 
was caused by something that people did to him - that's 
consistent with the fear he had in 1970, in January. And 
it is also consistent with the subsequent accident on the 


Longview Victory when he again savs that somebody did 


something to hurt him. 
THE COURT: If that was at the time of the ac- 


cident, I would say he had ~omethiny. 


MR. STEARNS: It 3° cGiose enough in view of 
the fact that it is January, that May was his last ship, 
and 13 months later -- 

THE COURT: It is about a year and a half. 

MR. STEARNS: Why wasn't he workinz? I suaqest 
that he was not working because he was disabied until 
June 6, 1970 or thereabouts for psychiatric reasons. 


MR. GOLDSTEIN: Judge, he was on a ship in May 


of 1970, four months after this thing. 


MR, STEARNS: And when he got -- 


MR. GOLDSTEIN: Mr. Steurns just said that he 


was working after this. 


THE COURT: Will you step out just a moment, 
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please? I want to discuss this. 

(Recess) 

THR COURT: I believe,Mr. Stearns, I am compelled 
to sustain this objection. It is too remote, and there 
may be ot reasons. In any event, I sustain the objec- 
tion to this part of this report. 

Now, if there is anything else here that's 
planned to be «<ffered, please -- 

MR. STFARNS: I am going to offer more than just 
this. 

THE COURT: Point out what paragraphs you intend 
to offer then. 

MR. STEARNS: Well, in view of the Court's 
ruling, I will suggest that these two pages, three pages -- 

THF COURT: ‘Are they marked by number? 

MR. STEARNS: They are not but they are -- 

THE COURT: Well, lst's mark them. Are they 
dated? Yes. One is dated January 15, 1970. The plain- 
tiff referred back to something. That's for psychiatric. 
Well, that's out. 

Anything on that page that refers to physical? 

MR. STEARNS: No. 

THE COURT: Next page. What's that? 


MR. STFARNS: That is now the psychiatrist's 
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writing, isn't it? 
THE COURT: ‘That's the one we read, isn't it? 
MR. STEARNS: Yes. 
And the next one is on the same topic. 
THE COURT: Any other page that's physical? 
MR. STEARNS: Yes. The first two pages, of 
course, have to do with complaints of back pain. 
THE COURT: Let's see. This? 
MR. STEARNS: Beginning there, yes. Lumbosacral 
spasm, substantial psychological component. 
THE COURT: We *, that's out. 
MR. STEARNS: Sir, that's entirely different. 
This is now 1967. That I believe is an integral part of 
this <-- 
MR. GOLDSTFIN: Have you examined that, Counsel? 
MR. STEARNS: This is 821 in this report. 7 
think that might be admissible. 
MR. GOLDSTEIN: 821 of 1967? 
MR. STEARNS: 1967, yes. 
THE COURT: Back pain. I would admit that, gentle- 
men. 
MR. STEARNS: In view of the Court's ruling, I 
would suggest that these three pages be taken out. The 


rest is relevant. 
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THF COURT: That's fair enough, 

MR. GOLDSTEIN: May I see these, Judge, for a 
minute? 

THE COURT: Take out the three on psychiatric 
care. 

MR. GOLDSTEIN: There is more than that, Judge. 

THE COURT: Which one is it, Counsel? 

MR. GOLDSTEIN: There is the next page which 
is dated February 10, 1970. 

THE COURT: Is that psychiatric? 

MR. GOLDSTEIN: Yes, which refers to psychiatric. 

MR. STEARNS: I agreed to take that out. 

THE COURT: That is the three pages you are talk- 
ing about. Now we have four pages. This is psychiatric. 
They ran some tests at the same time. 

MR. STEARNS: That is psychiatric. VDRL. 

You have been reading these reports long enovygh. 
You know that that is a test for venereal disease. 

That's psychiatric, right? 

THE COURT: All right, X the pages that have 
been taken out and I will let counsel state what he agrees 
with and then there will be no dispute about it. 

MR. STEARNS: In view of the Court's ruling, 


I will physically remove the four pages marked with an x 
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2 | from the record. | 
3 | MR. GOLDSTEIN: No. There will be more -- 
4 | THE COURT: Let's look at it and see and ask him | 
5 | about it. Don't fiddle around so much. | 
6 
| 


everythine else referring to treatment in January and 


7 | THE COURT: Mark them, counsel, all those he says 
8 that you agree with. 
9 | MR. STEARNS: You would exclude a report dated 
10 | 4/1/68,"patient complains chronic low back." | 
1] 1 MR. GOLDSTEIN: All of the records involving | 
i 
12 | the same time period, that is, January and February of 
13 1970. | 
14 | THF COURT: That is not so. I am allowing the matter 
15 of the pains in the back. | 
16 MR. GOLDSTEIN: That's 1968, Judge. I don't mind | 
7 | i968. | 
18 | THE COURT: I don't care what it is. It was a . 
19 | period before this accident. I'm going to let it in. 
» | MR. STEARNS: Mr. Goldstein, can we then agree 
21 | to take those four pages referreing exclusively to psychi- 
2 | atric matters -- 
23 | MR. GOLDSTEIN: We can agree, if yor will, to 
: 
\ 95 || 
i 
| 


| take all of the treatment and all of the testing and 
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February of 1970. 

THE COURT: If you can't agree, why, I am going 
to rule on it. I am going to rule that everything except 
psychiatric is ‘to go in. 

MR. GOLDSTEIN: Now, Jud«: what is psychiatric? 
That is what we are talking about. 

‘OURT: Well, talk together about it. 
GOLDSTEIN: They run -- Judge, can't we talk 
to you? 

THE COURT: You can do it by yourself. You don't 
need me. 

MR. GOLDSTEIN: Obviously we can't. What they 


did when he went in for psychiatric treatment, they took 


Imma 0 III III 


some tests all involving what they wanted to find out 
about this man. 7 
THE COURT: I will say which ones are to go out. 
Will you first, Mr. Stearns, mark the ones 
that you agree should go out? 
MR. STEARNS: I do not agree. 
THE COURT: Tell me what you agree with. 
MR. STEARNS: In compliance with the Court's 
ruling, and to effectuate what you have ruled on, I say 
that what should be taken out are the pages marked with an 


X, being four consecutive pages. 
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THE COURT: But you say no other ones? 

MR. STEARNS: No other ones. 

THE COURT: Let me look at the other ones thei . 

This letter is not pert of it? 

MR. STEARNS: Yes, that can come off. 

(Pause) 

THE COURT: Wll, this first one has nothing 
about back pains, does it? It has the prostate. 

MR. STEAPANS: Yes, it does. 38. This is, as I 
read it, "38 year-old American seaman with two months’ 
history of relatively right lower quadrant pain unrelated 
to food, position, also L-S, which is clearly lumbosacral 
pains, constipation, intermittent dysuria. Told he had 
UTD infarct east. P.E., moderate L-SA is lumbrosacral 
strapped muscle spasm. Posteriorly large bogie somewhat 
tender prostate. Impression: Probable prostatitis 
with psychological component." 

THE COURT: Well, this has to come out. 

MR. STEARNS: Your Honor, if I may say this, that 
I think I will get fro~ tnis doctor testimony that pain 
of constant, complaint of constant back pain is some- 
times caused by neurosis, that this is a fairly well- 
documented type psychological syndrome. 


THE COURT: You go beyond this. {I have got to 
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decide about this and neither ore of you have helped me 
very much, I must say. 

MR. GOLDSTEIN: May I suggest, since I haven't 
been able to get to this record, may I point out to the 


Court, with all due respect, what we are talking about 


here. 

" am not concerned too much about this. 

‘.& COURT: You don't object to this pace? 

MR. GOLDSTEIN: No, I didn't say that I am not 
concerned, I don't object. 


What I am concerned about is these pages and 


the pages after the four pages that Mr. Stearns has agreed 


to take out. 

THE COURT: Do thes~ refer to psychiatric mat- 
ters? 

MR. GOLDSTEIN: Yes. 

MR. STEARNS: Those are all X''- and we need not 
consider them. 

THE COURT: Will you physically take out the ones 
that hav ebeen X'd, Mr. Stearns, and see ii we can get 
down to earth again after abl this floating around? 

Do you want to consent to go on with the doctor 
and finish this up later? 


MR. STRARNS: We can finish it now, your Honor. 
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I don't think there should be any problem with 
these. 


Now here, this is a physical test. Nothing to 


do with psychiatric. 


THR COURT: That doesn't mean a damn thing. 
You raise a lu. ~f flies and molehills. 


MR.GOLDSTEIN: This is totally irreleveant. 


THE COURT: You say it is irrelevant. You have 
got to . some basis for it. 


MR. COLDSTFIN: Judge, I always thought that the 


MR. GOLDSTEIN: Given at the same time, Judge. 


THE COURT: What does it say about physical? | 
MR. STEARNS: This is -- that is a report -~ it | 
is a hematologist's report, I believe. | 
THE COURT: What harm can that do? 
MR. STEARNS: That is exactly the point. | 

MR. GCLDSTEIN: What harm? 

Why should it go in? It is irrelevant. 
| 
| 
| 
| 
! 


burden was upon the person asking that something be ad- 
mitted to show-- 

THR COURT: Not entirely the burden. There may 
be s~ne consideration. 

MR. GOLDSTEIN: Mr. Stearns is now -- 


THR COUKT: I am considering objections. That's all. 
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Do you know what this is? 


3 ii MR. GOLDSTEIN: That is a hematologist's report, 


Judge. It has nothing to do with this case. 
5 THE COURT: What is that about, blood? 

6 | MR. GOLDSTEIN: Hematology would be blood. 
7 | THR COURT: What is your objection to this? 


GOLDSTEIN: That's irrelevant. 


9 MR. STEARNS: You a~2 just wasting time. 

10 MR. GOLDSTEIN: No, you are just wasting time. 
ll THE COURT: Don't slam each other. You just act 
12 | like children. 


All right, we will take the rest of it. 
MR. GOLDSTEIN: That's also the same thing, 
Judge. Hemolyti¢ :strep.. 


THE COURT: All right, that's out. 


7 | MR. GOLDSTEIN: What is this, Judge? CV and 


a ee 


stream urine. That's prostatitis. 


19 | MR. STEARNS: That is a fact in this case. 

» | MR. GOLDSTEIN: That has nothing to do with it. 

21 | The .'s just a lab report. All they did was run tests 

22 | on hiuan when they ecenbed a psychiatric report which your 

23 Honor says is out. 

24 Your Honor is now saying the reports must ke 

25 | taken out because they are irrelevant but the lab reports 
| 
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have to go in. They have no relevance. 

THE COURT: I don't think-- 

MR. GOLDSTFIN: They only have a relevancy to 
the report which your Honor is taking out. 

THE COURT: I am guing to take the bull by the 
horns. 

MR. G OSTEIN: Same thing. Glass uv*ne. That 
has nothing to do with this. 

THE COURT: What is there in then? 

MR. GOLDSTEIN: This is 1968. Your Honor has 
ruled that that is in. And I agree. 

THE COURT: All right. 

MR. GOLDSTEIN: Your Honor has ruled and I can't 


argue with you. 


THE COURT: This is in. Mark this for identifica- 


tion. 


MR. STEARNS: Your Honor, if I can just attach 


that to the remainder of whe ones that are in and then offer 


them. 


THE COURT: All right. Let's waste some more 


time. 


(In open court) 
THE COURT: That is now in evidence. 


(Defendant's Exhibit J received in evidence) 
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BY MR. STEARNS: 

Q Doctor, I ask you to refer to tha first page of 
these reports which are now Defendant's Exhibit J and to 


tell me 


stipulated is 1967, on August 21, 1967, whether or not 


Mr. 
in San Francisco of back pain? 
THE COURT: Is that the record? 
That's all he is asking you, Doctor. 
Can you answer that? 


A I have to read this thing first, your Honor. I 
can't find it rapidly. 


THE COURT: Tak2 your time. 

A 
"Also L-S. pains and" -- 

THE COURT: What is L+S. pains? 

THE WITNESS: L-S. is one of the abbreviations 


for lumbosacral meaning low back pain, 


Q Was a physical examination done on August 21, 
1967? 
A Yes. 


Q What did that physical examination reveal? 


A What is that word? 


‘@] Looks like "strap" to me. 
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Porss complained at the Public Health. Service Hospital 


Yes, among other complaints there is a statement: 
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A Yes. Moderate L-S strap. 
THE COURT: Do you know what that means? 
THE WITNESS: No. 
Q Could it be lumbosacral course or strap? 
A No. That I interpret as no, or is it anM with 
a circle? 
1a) An M with a circle around it. Muscle spasm. 
Isn't that what it says? 
A Well, there is only one M and the circle around 
it so it could be an N O. 
MR. STEARNS: Can I show it to the jury so 
that they can make an evaluation as to whether it is an 
N O or M O? 
MR. GOLDSTFIN: Objection, if your Honor please. 
It is a medical report. 
MR. STEARNS: It is just a matter of handwriting, | 
your Honor. 
MR. GOLDSTEIN: But the jury doesn't know how 
co evaluate that. They don't know what it means. 
THE COURT: I will have to sustain the objection. 
You heard what the doctor says. If he can't read it, I 


don't know who can. 


MR. STEARNS: Well, I can, your Honor, and 30 


can this jury. 


so 2 @ Be 
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THE COURT: Well, it is in evidence. 

MR. STEARNS: Can I then pass it to the jury 
and ask them to 100k? 

THE COURT: All right. Pass it to the jury. 

MR. STEARNS: This is what is referred to. That 
is what the doctor can't say. 

THE COURT: I don't know whether they can tell 
any more than anybody else. Certainly not'more than 
the doctor. 

MR. STEARNS: Well, I don't agree, your Honor, 
respectfully. 

THE COURT: All right, let them look at it. Maybe 
your doctor will shed some light on it. 

Q Now, Doctor, isn't it a fact that as long as 
August 1967 Mr. Porss was complaining about pain in his 
vack and that he had some evidence of spasm in the back? 

A First let's go back to the record and see what 
evidence of spasm is, and vn -- 

THE CoOUr...: Do you want to see this record? 

THE WITNESS: Yes, your Honor, before I answer 
the question. 

THE COURT: All right, as soon as the jurors get 
through, you may have it. 


Give it to the doctor. 
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A We were reading the physical examination. 

.@) Why don't you read the entire thing, Doctor? 

A Moderate L-S, which is clearly lumbosacral, I 
believe; strap, which I have no idea what it mesns in that 
connotation, and then that peculiar thing that you looked 
at which could be -- 

THE COURT: All right, pass that then. It could 
be what? 

THE WITNESS: MM, I doubt, or no, or and, which 
there has been an expression. I can't say which it is. 
It looks a ‘ittle more like No than MM but I will agree 
that you can look at it and read into it and, sp..m, 
prostate large bogie somewhat tender. Small --- I can't 
be sure whether it is right or left-- inquinal direct 
hernia. No akdominal findings. Impression: Probable 


prostatitis with substantial abbreviated psychological 


components. 

Do you agree with the translation? 

Yes, I agree. 

Doctor, is it significant that at that time, 
August 21, 1967, Mr. Porss was complaining of pain in 
his back and had evidence of muscle spasm, if thet be 
the case - 


THE COURT: Well, you can't ask him that. He already: 


| 
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testified that there is some doukt as to what it is so 
don't try to ram it in. 
Q Whatever they are, are these complaints and 
these findings significant? 
A They are significant if the diagnosis is correct. 
The doctor who examined him at that time felt that he 
had a prostatitis. 
Q Right. 
Now rrostatitis can cause low back pain, is 
that right? 
A It causes a very low back pain, not the same 
as the pain he has. It is a lower, a more steady pain. 
Q Doctor, not the same as the pain he has. 
You don't know what pain he has if he . as any, 
is that right? 
A The answer was shortened to indicate that the 
pain he has is influenced by exertion and rest, whereas 


prostatitis has a minimal, the pain of prostatitis has a 


ee ee 


minimal influence with exertion and rest. 


ask you now to read the entry dated 8/28/67. 
A Give me a help. 
o "Complains of pain in the right arm when lifting 


Q Doctor, referring to the next page of this, I 
objects that radiates back to the right shoulder and inte | 
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the left neck. 
A I agree. 
1@) So he is complaining then of pain in his neck 
and shoulder, is that so? 
A That's what it says. 
MR. GOLDSTEIN: If your Honor please, that 
i«s nothing to do with the lower back. 
THE COURT: Well, the doctor has explained it. 
. think he is entitled, and counsel is entitled to cross- 
examine him on this. 
Overruled. 
0) Now, passing on then to the next one, April lst, 
1968, what does that entry say? And this is the same 


record. 


Does it say"recurrence of symptoms in low back, 


likely prostatitis, has discharg? in A.M.“? 


A Yes. 

Q "Prostatitis suspected"? 

A Right. 

Q And various things are given by way of treatment, 


is that right? 
A Yes. 
Q All right. Thank you. 


Now let me take this again and I will show you 
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the next page. 
Will you please read that? And this is an entry 
dated April lst, 1968. 
A Where shall I read it? 
Q Begin with the handwritten portion, if you would. 
A “Pertinent clinical history: Patient with 
shronic low back pain R/O"meaning x’e out spondylolisthési 
whi doesn't have, «es everybody knows by now. 
0 What is the date of that? 
A April lst, 1968. 
Q What does the word "chronic" mean to a doctor? 
A Longstanding. 
Q In April 1968 Mr. Porss had longstanding com- 
plaints of pain in his lumbosacral spine, is that right? 
A I have te go-- the record says he had a chronic 
low back rain. 
The answer to that question is yes. 
Q As of that time? 
A Yes. 
Q And can an infected prostate cause spastic muscles 
in the low back? 
THF COURT: Haven't you explained that, Doctor? 
THE WITNESS: Not quite. He said can it cause 


back pain and the answer was yes, but of a different type. 
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Now the question is can it cause spastic muscles 
in the low back. 
THE COURT: All right. 
1e) Can it? 
A I think it is within the range of possibility; 


yes, it can. 


@) Doctor, have you ever seen before today the records 


now in evidence as Defendant's Exhibit C, the records 
being of the Unit:d States Public Health Service Hospital 
at Houston Street? 

A No, I have not seen them except I glanced at 
them this morning before the trial started. 

(9) Now I will ask you to glance at them again, par- 
ticularly the ones that are set off by paper clips. 

Will you read that first one for me? 

MR. GOLDSTEIN: If your Honor please, if the 
doctor is going to read the record, then I ask that he be 
permitted to read the record and not specifically to sone 
sections. 

THE COURT: Well,he is asking him to read this 
record and I assume you are going ~- you will question 
him about those portions of iv. is that ebiennnt 

MR. STEARNS: I certainly am. 


MR. GOLDSTEIN: But he has asked the doctor to 
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read only those portions. 
THE COURT: Well, you can ask him to read the rest 


of it instead of taking up time here. 


MR. GOLDSTEIN: I ask that the doctor be allowed 
to read it now, sir, before he is asked questions. | 
THE COURT: All right, read the whole thing to 
yourself, Doctor 
Q Read the entire entry of June 17, 1970. 
THE COURT: You are not concerned with any other 
matter at this time? 
MR. STEARNS: Not at this time. 
THF COURT: All right. | 
A It gives his weight end blood pressure, which are 
normal; rulse and temperature, and it Says "pains in 


chest and back since January 1970." 


Q What is the date again of that? Is it June 17th? 


A June 17th. The year is indistinct. Is it 
1970? 

Q Yes, sir. 

A It may be because it is after 1969. 

Q Right. 


Now, isn't that significant, sir, that the fact 
in June 1970 this man had a six-month history of pain in 


his back? 


SOUTHERN DISTRICT CouRT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y CO 7.4580 


q 


to 


25 


563 
068 

24 eb:mq 100 Seaman-cross 

A This is a patient ho is clear from the records 
has or had a chronic prostatitis prior to the injury 
and back pain is such a general symptom, and it occurs 
in prostatitis, that it doeesn't necessarily mean by any 
means that his current condition is due to the prostatitis 
or that the prostatitis contributes in any way to his 
disability. 

Q Talking, Doctor, about prior history of pain 
in the back, have you seen the records of the Public 
Health Service Hospital in New Orleans, the records of 
treatment given Mr. Porss at the hospital? I mean were 


you shown the hospital records? 


A I saw them and glanced at them this morning. 
Q Just glancing at them, Doctor, and reviewing what 
was found there -- are the findings made at the hospital 


in New Orleans consistent with a sore back developed by 
an individual who has been doing heavy work? 
(Question read) 
A May I see the record? 
0 Surely. 
(Handing) 
A Now, what was the question? Are the findings or 
symptoms? 


18] The symptoms. 
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A No. The pain %f heavy work, the back pain pro- 


| duced by heavy work in people who are unused to it is more 


of an ache relieved by rest. 


4 | 
i} 

. | This was a constant ache, and therefore the 

6 ] word "constant" means not relieved by rest, and wich sharp 
1 

7 | pain on walking. The symptoms are not quite the same. 

8 | 0 All right. 

9 | Now, Doctor, again turning to the record at 

10 | Houston Street -- 


THE COURT: That's Exhibit what, sir? 


2 || MR. STEARNS: That would be Exhib‘t -- let's see, 
13 | your Honor. 

‘4 .¢) I ask you to read now an entry dated June 21, 

15 | 1971. Read that in its entirety, if you would. 


A Help me. 


17 Q "Patie:’ states he sprained his back a couple 
18 of weeks ago while pulling up heavy cable. Was hospital- 
19 | ized New Orleans, U.S.P.H. with diagnosis of L-SS, which 
20 | is lumbosacral strain, 6/12/71 to 6/18/71. Also has 

9 ! pain right testicle, radiating to right testical wher 

2 | lifting." 

4 | A Right. That's what it sayz. I agree. 

24 .] What is the significance of radiating pain to 
25 


the right testicle after this alleged accident? Is there 
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any? 
A I thin: there was a notation in the New Orleans 
ospital record about an inquinal, possible inquinal 
hernia, the lifting injury, and if you are asking me what 
is the possible siqnificance, the answer is he may have 
developed an inquisial strain related to a potential hernia. 


Q If somebody had a prostate infection in June 


1971, would it be likely that he would have pain in the 
testicle? 

A Yhe ~erttate infection doesn't produce pain 
solely in the testicle. It sroduces a deep-down, low- 
in-the-groin pain, but not in one testicle. 

.@) It also causes pain in the back, isn't that so? 

p, It can cause a type of very low back pain, more 
in the sacrum , than in the lumbosacral area. 

Q Now, you know that this man was ~~ first of all, 
will you acknowledge that there is a neurotic component 
in the complaints of back pain? 

MR. GOLDSTEIN: Objection. 
THE COURT: Justained. 

Q Doctor, of course you rely and you did rely in 

your examination on the credibility of Mr. Porss” 

A To a point, yes. Up to a point. 


12) Okay. Up to a point. But it is a substantial 
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factor in your determinations, isn't it? will you admit 
that much? 

A I will qive you more. 

THE COURT: Is what a substantial factor? 
MR. STEARNS: The credibility of Mr. Porss. 

A If on the examination I feel that the patient 
is totally incredible, I will Say so, but there are facets 
of the examination which lead me to believe that his 
history complaints and physical examination are totally 
credible, 

10] Doctor, -- 

MR. STEARNS: I move to strike that answer as 
not respons ve. 

MR.GO" "STEIN: I think it was very responsibe. 

THE COURT: Read the question and the answer. 

(Record read) 

MR. STEARNS: I move to strike that as not 
responsive. 

THE COURT: I will leave it. 

Q When was Mr. Porss declared fit for duty follow- 
ine this accident? Now I am referring to page No. 8. 

A There is a note in his chart from the Houston 
Street Hospital dated August 6, 1971 and it says FFD and 


I will interpret that as fit fer duty. 
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THE COURT: August 6, 197i. FFP. 
All right. 
Q Now what else does this page of these cecords 
say? I ask you now to read this. 
This orthopedic consultant this date noted "no 


orthopedic or nevrological findings." Is that right? 


A Yes. 
Q What is the impression gien by the doctor? 
A “t,-SS" meaning lumbosacral strain or sprain re- 


solved. E.D." 
9) And a prescription of Librium was given to Mr. 


Porss, isn't that so? 


A Yes. 
ce) And Librium is a tranquilizer, isn't that so? 
A Yes. 
19] You of course haven't seen the ortho, -dist's 


report, have you? 
A I have not. 
ce) You never asked anybody to show it to you? 
A I didn't. 
THR COURT: I say this without criticism but I 
think it might have been very wise if counsel for the 
plaintiff had given these reports to the doctor. 


9) Doctor, read the orthopedist's report. 
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"Patient states that on 6/8/71 he -- 


A --"sustained.-- 

Q -~"sustained -- 

A -~ "an acute strain, 

"Q  -~an acute strain in the low back while pulling 


a very heavy hose aboard ship. He claims no improvement 
in his low back" -- 

A ~-in spite of rest -- 

Q --"in spite of rest and physiotherapy. Patient 


states that on exertion the -- 


A ~~"pain radiates -- 
9 -~-"radiates to the left groin." 
A No. "to both groins and testicles -- 
- Q -+"to both groins and testicle"-- 
A Right. 
Q "Orthopedist's examination. Patient walking 


with the aid of a cane but he doesn't appear to be in any 


discomfort." 
A Right. 
Q "He moves around, dresses and undresses and gets 


on and off the examination tablewith great agility." 
Now, on the next page --~ 
A "Range of motion." 


Q "Range of motion of the trunk is not restricted 
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in any plane. He can touch the floor with his fingers 
without difficulty." 

A "And there is -- 

(@) "And there is no lumbar paravertebral muscle spasm. 
He reports mild tenderness tc deep pressure ' ver the 
L-S joint region and the upper sacrum. Straight-leq 
raisina test is negative at 8-90 degrees bilateral. 
Neurological examination is negative. X-rays 01 the 
lumbosacral spine are negative. 

“Impression: The patient has recovered from 
the low back strain sustained two months ago. No 
orthopedic condition is present at this time. 

"patient is fit for duty." 

That's what it says. 

ra) Now,in your report, you noted that at the time 
of your examination in 1972 that Mr. Porss had a cane 
with him, and you say that was self-prescribed, is that 
right? 

A Yes. 

Q As far as you know, no doctor ever told him to 

a cane, is that right? 

A That's the information I have. Correct. Yes. 

@) Are the findings made by the orthopedist at the 


Houston Spreet Clinic of great agility moving on and off the 
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table tctally inconsistent with the need to use a cane? 

A Not quite totally inconsistent. That is the rub. 

Q All right. I will withdraw the word “totally." 
Inconsistent. 

A Not even inconsistent. I have seen so many 
patients where the doctor said they were perfect specimens 
and the patient said no. And symptoms and examination-- 

THE COURT: Well, that is a gereralization. 
THE WITNFSS: Yes. I am coming from the general 
to the specific, your Honor. 

A And in this patient at that time this doctor 
said that he is an athlete, practically, and going back 
to the general, I have seen this so many times it is 
sickening. The patients are Still complaining and the 
doctor doesn't ind anything. 

MR. STEARNS: I move to strike that. 

THE COURT: Yes. Strike out the latter part. 

Don't proceed with a lecture on it, if I may call 
it that. Just answer the questions. 

Q So you see no inconsistence between his great 
agility and his using a cane at the same time? 


THE COURT: He has answered it in substance, I 


MR. STEARNS: Yes. 
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(@) Did you ever give Mr. Porss a copy of your re- 
port? 

A I don't know. 

.@) Did you ask Mr. Porss or suggest to Mr. Porss 
that he go back to the Public Health Service Hospital? 

THE COURT: After what time? 

re) After he was made fit for duty on August 6, 1971 
either with your report or with news of your findings 
and to ask for a not fit for duty slip? 

A It was not within my province or power to do so. 


THE COURT: The question is, did you do it, 


THE WITNESS: No, I didn't. 
THE COURT: That's the answer then. 
fe) At that time do you know whether or not Mr.Porss 
did in fact do that? 
A I don't know. I saw him April 14, 1972, and then 
again in 1975. 
THE COURT: We are going to have to recess soon, 
Mr. Stearns. Maybe you can get through with this cross. 


Q Now, referring to page 16, I ask you to read 


THE COURT: Exhibit? 


MR. STFARNS: Fxehibit C. 
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he August 17, 1972. 
0 "Carries letter from orthopedist Dr. George 
Seaman, 98 Lafayette Street, Brooklyn." 
A Lafayette Avenue. 
0 Saying he has permanent partial disability. 


Now solely on the basis of that report of yours 
they marked him not fit for duty,isn't that so? 
A I don't know whether that is the sole reason 
but they did mark him not fit for duty. 
Q Now what we have is a recitation in the records 
b doctor of a report, a letter from you, and immediately 
following that is a disposition, not fit for duty. 
Now, you will agree, Doctor, that there is no 
impression, no findings, no diagnosis made at that time? 
MR. GOLDSTEIN: If your Honor please, I object 
to this question because it is misleading. 
The fact remains this man -- 
THE COURT: Overrulec.. I think the doctor under- 
stands. I don't think he is going to be misled at all. 
If you don't understand the question, just say so. 
THR WITNESS: I understand the question. 
THE COURT: He understands it. 
A The record speaks for itself. It quotes that he 


has the letter saying that I felt he had a permanent 
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partial disability, ané they said wit:.out further ado, 
without further commer Disposition: Not fit for duty. 
Whether they did or didn't examine him or did 
or didn't question him I have no knowledge nor does the 
record state. 
9) Now, do you know whether or not this letter 


of yours precipitated a second examination? 


A I don't know. 

Q By the orthopedist? 

A tT don't know. 

(9) No, that is inaccurate. I withdraw the question 


in that form. 
THF COURT: The question is withdrawn. 
Q Do these records reflect a second evaluation? 
THE COURT: What is the question? 
MR. STEARNS: Do the records show that the 


plaintiff was evaluated for a second time by the ortho- 


pedic consultant at the U.S.Public Health Service Hospital? | 


“A I believe so. The photocopy is not clear. It 


says “Date of request, February 25, 1972." 


Would that be the same as the first examination? 


Q No. The other one was August 6, 1971. 


A I will take your word for it. This is prior to 


it. This is March 10, 1971. 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 


6 


014 


= 7 A 
34 eb:mg 111 Seaman-cross P . 
‘@) No, that is clearly an error, sir. Date of 


request: 2-25-1972, 

THE COURT: Wait a minute. 

I don't understand your question. You jus: let 
your voice fall and it is just out of the blue. 

MR. STEARNS: All right. 

Your Honor, the problem is that there is a 
date of request dated February -- 

THE COURT: Ask questions. Don't tell about prob- 


lems. We have got an awful lot of problems. 


Q What is the date of the request? 
A February 25, 1972. 
Q All right. 


Now what appears to be the date of the orthopedic 


evaluation? 

A March 10, 1971. 

18) Now, does that mean to you, reading those two 
things together, that an error has been made and that the 
real date should be March 10, 1972? 


A Could be March-- in its place in the chart it 


would suggest March 10th, 1971, and that the February 25th, 


1972 is an error. Maybe we can read through the record 
and the detuils and tell which is which. 


Wait a minute. I must -- 
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2) This would be an orthopedic consultant before 
the accident? 
A No. The accident happened in June. 
Oh, I must agree that th’3 really is 1972 because 
the doctor makes reference to -- he was last examined by 
me in August of 1971. Therefore this March 10th refers to 


1972. 


Q Yes, sir. 

A Okay. 

Q Now will you read that report? This is the 
second orthopedic evaluation. 

A "Patient was last examined by me on August. 6, 1971 
for evaluation of low back pain secondary to injuries 
sustained on June 8, 1971. 

"Tt was my opinion at that time that the patient 
haad incurred a low back strain which responded ‘xo treat- 
ment and that he was fit for duty." 


(Discussion off the record) 


A “He has not worked but continues to complain of 


low back pain with occasional readiation to both 
testicles. 

"Orthopedic examination: As in my report of Aug-— 
ust 6, 1971, there are no objective findings. The patient 


moves around briskly and gets on and gft*..«= 
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MR. GOLDSTEIN: If your Honor please, may we 
have the doctor read it? 

THE COURT: The doctor has stated that he was 
aided by the attorney. 

Do you want to help the doctor or do you want 
to impose greater time for him to stay here? 

MR. GOLDSTEIN: If the doctor needs help with 
a word, he can ask for it. 

THE COURT: Go ahead, Doctor. 


MR. GOLDSTEIN: My attitude is I don't like 


Mr. Stearns reading faster than the doctor is reading and 


leading the doctor. 
I would like the doctor to read it if he can, 
and if he needs an occasional bit of help, he can ask 


Mr. Stearns. 


THE COURT: I supr-se we have got to do this piece- 


meal then. 


Go ahead. 


A "The patient moves rapidly, briskly and gets on 
and off the examining table with -- now come back here -- 


gets on and off the examining table with great difficulty? 


Q Agility. 
A "agility." 


Wait a minute now. 
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1a) Facility. 
A Facility. 

Facility means ease, doesn't it? 

I will agree on that, yes. 

"Range of motion of the trunk is not restricted 
in any plane and there is no paravertebral muscle 
spasm. Straight-leg raising test is negative. Neurologi- 
cal examination is negative. X-rays February 25, 1971, 
lumbosacral spine is"--I'm not sure about that is, but 
it is essentially normal. 

"Opinion: No orthopedic condition is present. 

"Recommendation: The patient is FFD, meaning 
fit for duty. On the basis of subjective complaints in 
the low back on exertion" - 

18) "I would be inclined to have the patient" -- 
A --"have the patient fitted with a low lumbosacral 
corset support when he returns to work. 

"Neurological examination” -- 

-- consultation is also advisable to" - 


Wait a minute. "Neurological consultation is 


“advisable to ‘explain’ pain radiating to both 
testicles.” 


A Yes. 
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Q Now what is he saying there? What does he mean 
when he says “to explain the pain radiating to both 
testicles"? 

MR. GOLDSTEIN: Objection. 

THE COURT: What is the objection? 

MR. GOLDSTEIN: The record speaks for itself. 
THE COURT: He is an expert. 

Overruled. 

A A raciating pain is generally assumed to be due 
to nerve root pressure, and they wanted a neurologist to 
contirm or deny the diagnosis. 

) Radiating pain in the testicles is sometimes 
a symptom of prostatitis or other infections? 

A It depends o: where it radiates from. They 
didn't say where it radiates from but it is assumed, but 
this is an assumption that I would make from reading the 
record that it radiates from his back into the testicle 
and this is due to nerve root pressure. In a prostatitis 
it radiates from the lower part of the groin to the 


testicle. 


THE COURT: How much longer are you going to be on 


cross-examination? We may have to come back this 


afternoon. 


(Discussion off the record. 
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orthopedist, makes no mention of any radiation from 


any nerve root pressurc, 


A 


A 


ticles. 


0 


A 


"explain" 


A 


medicine. 
doctor worked down at the clinic at Houston Street, and 
for him, almost everybody with a back pain is a liar, 

a thief, 


atrist and explain, or a neurologist. 


THE COURT: 


This orthopedist, tha Pul ‘ic Health Service 


He says 
THE COURT: 


He says to explain the radiation to both tes- 


And ¢ 


Yes. 


To"explain." 

What is the siqnificance of putting the word 
in quotes? 

Well, that is a very special significance in 


This doctor didn't believe this patient. 


and a faker, 


THE 


MR. 


THE 


Now 


The 
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Will you cOfmlete this now? 


is that right? 


Let him look at it. 


word “explai is in quotes, isn't it? 


so he says, "Send him to a psychi- 


Do you move to strike that? 


COURT: Strike that out and disregard iv. 
just stick to your answers, Doctor. 


"explain" is his signal to the psychiatrist 


IS() 
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that the mar is a liar, thief and a faker and I want a 


psychiacrist to say so. 


MF.. STEARNS: I have no further questions. 


THE COURT: All right, we will recess until | 


5 


2:15, ladies and gentlemen. | 


Please continue to heed my instructions. 


And I want to ask counsel a question, if you 


will remain a moment. 


Ald ‘right: 


MR. 


STEARNS: Yes, your Honor -- Mr. Goldstein, 


+ 


[ have given Mr. Goldstein -- I have here, your Honor, 


the original mecical log of which I had a copy yesterday, 


and Mr. Goldstein --+ 


THE COURT: All right, you want to mark this in 
substitution of the copy? 

MR. STEARNS: No. I want it in evidence and I 
have a man here who can identify it. 


THE COURT: All right, do that, and we will get 


20 | ria of it. 


You may step down. I guess you will have to come 


back after lunch. I'm sorry, but -- 


3 THE WITNESS: I'm sorry, your Honor, but it is not 
2A your fault. 


| THE COURT: We have to give Mr. Goldstein another 
shot at so-called redirect with respect to you. 


R 
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AFTERNOON SESSION 


2:15 p.m. 
GEORGE SEAMAN, resumed: 
THE COURT: Doctor, I don't need to tell you 
but you are still under oath. 
THE WITNESS: Yes, sir. 
THE COURT: Proceed with your redirect examina- 
tion. 
REDIRECT EX\MINATION 
BY MR. GOLDSTEIN: 
Q Doctor, I ask you to look at the records, Defend- 
ant's Exhibit G, I guess that is. 
THE COURT: What is that, Counsel? 
MR. GOLDSTEIN: These are medical records. 
THE COURT: Which ones? 
MR. GOLDSTEIN: The ones prior to the accident 
of June 8, 1971. 
THE COURT: All right. Exhibit G ”m said? 
MR. GOLDSTEIN: Yes. They are ma... !$ G. 
THE COURT: All right. 
a) Doctor, those records indicate the >rostatitis 
condition, do they not, in general? 
A From memery, yes, but I would have to go find 


them. But go ahead. 
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re) Doctor, I would like to know where you notice 
that the prostatitis is listed, can you tell us whether 
or not the plaintiff was marked fit for duty with the 
prostatitis? 
A If you know wehre it is, could you tell me, pinnae 
THE COURT: He wants your assistance now, just 
is he utilized the assistance of Mr. Stearns. 


9) Doctor, I have some other records that attach 


the dates. 


I am talking about a date of 8-28-67. 
Do you see that date there? 
MR. GOLDSTEIN: He has got the wrong records. 


THE COURT: Well, get your papers ready, if you 


Doctor, this is Exhibit J. 

THE COURT: J you are referring to now, is that 
correct? 

MR. GOLDSTEIN: J. 

THE COURT: Instead of G? 

August 28, 1967. 

MR. STEARNS: 21. 

THE WITNESS: 21 or 28? 

MR. GOLDSTEIN: 28. 


That is according to what I have. 
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A I have the 28th of 1967. 
THE COURT: What is the question? 
(9) Doctor, theplaintiff had a prostatitis condition 
at that time as so shown in the record? 
MN Yes. 
0 Was he marked fit for duty or not fit for duty? 


THE COURT: There may be no marking on that date. 


THE WITNESS: Yes, there is. The writing is not 
aood but I interpret it best as fit for duty, FFD. 


THE COURT: That was what date? 


THE WITNESS. August 28, 1967. 


THE COURT: All right. I have = hy oe 
What's next? 
Q Doctor, on November w7, 1968 -- and this is the 
Staten Island records; do you have those? 
The Staten Island records? 


Do you have any records from Staten Island, Doc- 


THE COURT: What exhibit is it, Counsel? I thought 
you knew. 
A No, I'm sorry, I don't have the Staten Island 
records. I have the outpatient records of Houston Street 
which is related to Staten Island. 


1@) AL? sieht: Mayr ics 
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THEOC eT : He says he has Houston Street but 


er" 


not Staten Islanéc 
(@) May I refer you xo the date of Juhe 16, 1969 


at the Public Nealth Service Hospital at Houston Street? 


A I: nave it. 

(9) Doctor, does that *211 what that examination was 
for? 

A As best I read it, "follow up GI distress" mean- 


ing gastrointestinal. 

@) Would that be the prostsatis? 

A UGIWWL. I don't recognize the abbreviations. 
They gave him Mylanta, which is a stomach upper intesti- 
nal medication and the impression was due to duodenitis, 
totally unrelated to this condition. 

Q Was he marked fit for duty? 

MR. STEARNS: What is the date? 
THE WITNESS: June 16, 1969. 

A Yes, they did mark FFD, 

(9) Now, Doctor, when you saw Mr. Porss in April 
of 1972, did you consider that his complaints were con- 
sistent each with the other? 

A Yes. 

Q They formed a pattern of pain, all of which were 


consistent in each area that he complained of, each with 
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the other, is that correct? 


MR. STEARNS: I object to the form. 


@) Were they consistent, each with the other, that is, 


were they bizarre in the sense of not being related at all? 


THE COURT: You have got two or three questions. 
Now will you make up your mind and ask one question at a 
time, Counsel? 

Q Doctor, did you consider the complaints to be 
bizarre in nature or consistent in nature? 

A They were not bizarre. They were almost routine 
with respect to a very common condition of an unstable 
back. 

MR. STEARNS: I object to the answer beyond 
"they were not bizarre." Everything else is not respon- 
sive. 
THE COURT: Yes. Strike it. 
Q Well, Doctor, did you consider his complaints 


consistent with each other? 


A Yes. 
9 Can you explain why? 
A Well, the history was of an injury sustained by 


hyperflexion, forward bending, and the symptoms were of a 
disability made worse by sitting, standing, lifting, 


bending, pushing and pulling, all of which are related 
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te commercial-type activities which increased back pain 


in the patient were his physical findings. 


@) Now, Doctor, bringing you forward to the treat- 
nent given to theplaintiff at New Orleans -- and this is 
Lefendant's Exhibit I- - Doctor, it is true that this was 


the first hospitalization and treatment of the plaintiff 
following the accident of June 8, 1971, is that so, sir? 
A Yes. 
(9) Doctor, can you tell this Court and jury what 
condition the doctors, that is, the Public Health Service 
doctors in New Orleans, Louisiana, found this plaintiff 


to be suffering from? 


A Do you mean the diagnosis? 

Q The diagnosis, sir. 

A Acute lumbosacral sprain. 

Q And when he was discharged to travel back to 


New York, what was the condition given upon his discharge? 
A "Not FFD. Follow up local in New York." 
Q And what condition did they say that he was 


suffering from? I mean at that time. 


A Again, do you mean diagnosis? 

Qo Yes, sir. 

A Acute lumbosacral sprain. 

1] And this was the result of six days of inpatient 
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treatment in the 


hospital? 


i THE COURT: What was the result? 


MR. STEARNS: 


I object to the form. 


COURT: 


Sustained as to form. 


MR. GOLDSTEIN: The diagnosis - 


7 ii THE COURT: Reframe your question. 


8 0 The diagnosis was the result of six days of 


hospitalization by the plaintiff in New Orleans Public 


Health Service? 


MR. 


STEAENS: Objection. 


12 THE COURT: Well, sustained. 
13 I don't know what that question means. The 
14 result of the treatment or the result of the examination, oil 
15 what? 
16 a) Doctor, how long was the plaintiff in the Public 
17 Health Service Hospital in New Orleans? | 
18 A Six days. 
| 19 0 That was inpatient or outpatient? 
| 20 || A Inpatient. 
| 21 (a) THat means that he was in the hospital? 
22 A Yes, in bed. 
23 THE COURT: Was this diagnosis based upon a number 
2A | of days in that hospital, then, Doctor? | 
yy; THE WITNESS: No. The diagnosis was not dependent | 
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upon the number of days. 


THE COURT: What was it based on, hospitalization 


period or prior to it, or the entry, or what? 

THE WITNESS: No. The diagnosis was based upon 
the history, the physical finding, the symptoms, and 
the x-ray findings. 


THE COURT: All right. 


@) And the diagnosis was again what? 

uN Acute lumbosacral strain. 

Q Did that have anything to do with prostatitis? 

A No. 

Q Do you find anything in that record concerning 
prostatitis? 

A (No response) 

Oo As a symptom? 


THE COURT: At that hospital. 

Q At that hospital, at that time, as a symptom? 

A Well, the record is incomplete but from the 
record available to me in my brief inspection of it, I 
cold see no record of his prostatitis. 

Q Now, Doctor, after that the plaintiff went to 
the Hudson-- the Houston Street Clinic in New York City, 
is that correct, sir? 


A Yes. 
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THE COURT: Outpatient? 
Q That is outpatient clinic only, is that correct? 
A That is correct, yes. 
) Now, Doctor, if you will, what is the diagnosis 


given of the plaintiff's condition the first day that he 


was at the clinic, that is June 21, 1971? 


MR. STEARNS: I am going to object to that as 
improper redirect. I think this was all gone into. 

MR. GOLDSTEIN: Gone into by the defendant. 

MR. STEARNS: No, it was not. It was gone into 
by you on direct examination. 

MR. GOLDSTEIN: I didn't go into this at all. 

MR. STEARNS: Then it is clear - 

THE COURT: Well, it probably is not strictly 
speaking redirect but I will allow it. I have a liberal 
view. I don't think it is necessary. It is repeti- 
tious. 

A June 21, 1971."Impression: L-SS, meaning 
lumbosacral strain resolving.” 

Q Now, Doctor, he was then found fit for duty 
ultimately in August of 1971, is that correct, sir? 

THE COURT: He was what? 

August 6th he was found fit for duty. 


Yes. 
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Q Do you see anything there concerning a return 
visit? 
A Yes. The bottom line, just above the signature, 
it savs "RTC PRN.” 
This means "Return to clinic"; and the PRN is 


an abbreviation in Latin, an old-fashioned meaning for 
“whenever he wishes to." 
THE COURT: Return for what? 


THE WITNESS: Return to clinic. 


1] ‘HE COURT: For? 

12 THE WITNESS: Whenever he wishes to do so. 

13 THE COURT: PRN? 

i THE WITNESS: PRN. 

ib Q What does that: indicate to. you, when they tell 


a patient to "return to clinic whenever he wishes to"? 


A That's still not discharged from their care ari 
18 he is eligible to return if and when he wishes. 
19 THE COURT: It means that he returns only if 
20 } he wishes, is that right? 
21 | THE WITNESS: Yes. 
2 || THE COURT: Okay. 
= | Q Did he in fact return to the clinic? 
2A A Yes. 
25 || QO Now, did he return -- 
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THE COURT: What day did he return on? 


MR. GOLSTEIN: I am asking him that. 


1) Did he return on November 23, 1971? 

A I have that he first returned September 7, 1971. 

0 And, Doctor, at that time he was marked unfit for 
duty and that was for bronchit wasn't it? 

A I believe so, and, yes, NF, not fit for duty. 

Q Now, Doctor -- 


THE COURT: That was November 7th? 

THE WITNESS: I'm sorry, sir. September 7th. 

THE COURT: September 7th? 

TY WITNESS: Yes. 

THE CoURT: And what does it say about his con- 
dition then? 

THE WITNESS: Well, it is a visit unrelated to 
his back. It is related to his chest cold or something 
about that, or bronchitis. 

THR COURT: All right. I think we are entitled 
to hear that. It was a chest cold? 

THE WITNESS: Or something like it. Pain in 
upper thorax. 

Q They marked it bronchitis, didn't they? 
A It doesn't say so. 


TI COURT: What does it say exactly? 
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THE WITNESS: Pain - I will need some help -- 
pain in upper thorax,upper thoracic spine.Steady for 
past two or three months. Unremitting ache-type feel -- 
also, a word I can't -- 
\@) It says chest pain. 
A It says chest pain. 
THE COURT: Oh, you want to nelp now, Counsel? 
It 1s a poor rule that doesn't work both ways, sir. 
MR. GOLDSTEIN: Judge, I didn't press Dr.Seaman. 
THE COURT: No, you didn't press him. Neither 
did your adversary. 
MR. GOLDSTEIN: I thought he was doing that. 
THE COURT: All right. It is a triviality. 


If he wants help, let him have it, just as I said before. 


0 In any event, does it show a chest pain? 
A It ses "chest pain." 
Q Very good. 


And he was marked not fit for duty? 
A Correct. 
9 Dector, how getting down to November 23, 1971, 


can you tell us the result of -- 


A Wait. Let me find the record. 
Q Okay. 
A I have it. 
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‘@) Very good. 
Can you tell us what diagnosis is made there of 
his condition? 


Chronic bronchitis and L-S strain. lumbosacral 


(9) Now that's all before your examination of Mr. 
Porss in April of 1972, isn't it, sir? 

A Yes. 

Q At the time of that visit you hadn't seen him? 

A That's correct, I «ad not. 

QO And the doctors in the Public Health Service 
Hospital marked him not fit for duty for lumbc sacral sprain, 
isn't that correct? 

MR. STEARNS: Objection. That speaks for it- 

self. It is susceptible of two interpretations. 

THE COURT: Yes. 

When was he marked not fit for duty - in November, 
if it was, 1971? 

THE WITNESS: November 23, your Honor. 

THE COURT: He was marked not fit for duty. 

How about December 21, 1971? 

THE COURT: What is the question? 

What was his diagnosis on that date? 


(No response) 
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Q By the Public Health Service doctors. 

I'm sorry. I cannot read 


| 
| 
| 
1} 
3 } A I need some help, 
| 


4 | this writing. You people nave studied this with a micro- 
™ scope. 
6 | ) I haven't. 


A It states that back pain, severity - and I can't 


8 read the wirting and I can't tell much. I do recognize 
° | NF which means not fit. I see RTC four weeks, return to 
10 clinic ‘= four weeks. The rest of the writing - if you 
ll studied it and spent a lot of time with each letter you 
12 | might be able te decipher it. 

is | THE COURT: Actual.’ these hieroglyphics from 
14 | the hospital cught not te be admitted in evidence in 

1S | court as exhibits. Exhibits ought to be in English and 
16 | translated in advance and then we wouldn't have this 

W | trouble. 

- | 0 In any event, on December 21, 1971, he was 

19 | marked not fit for duty, is that correct? 

20 | A Yes. 

- Q Now, go forward to January 11, 1972 and that is 
2 | the next time that he was there, isn'{ chat true? 

23 | A Yes, I have it. 

2A | Q All right. Can you tell us what the diagnosis 
25 | was then? 
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A They don't phrase the diagnosis. The writing 


is by a different man or at least it is a little clearer. 


It days “back pain present as before." Some 
writing I can't really read. "Tends to aqqravate" some- 
thing. Disposition: NF. Not fit for duty. RTC, return 


to clinic three weeks. 
So that he was stillnot fit for duty? 
THE COURT: Yes, he said so. Why do you have to 
ask him all over again? 
Q Doctor, it was because of the back condition-- 
MR. STEARNS: Because of complaint of back pain. 


MR. GOLDSTEIN: That's right. And that's why they 


marked him not fit for duty. 


@) Is that right, Doctor? 
A Yes. 
@) Now on to February lst, 1972, can you tell us 


the result cf that visit in terms of diagnosis? 

A Tf I read the werd -- asain, tney don't phrase 
diaqnosis. They just don't put down a diagnosis. The 
first word I see, if I read it wrong, correct me. I 
say cough. Has been something or other; "feels weil at 
present. Still has lew back pain with left numbness of 


leq. Lumbosacral x-rays"-- I can't read all the rest of 


» ty a 
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THE COURT: You will have to call somebody from 
the hospital, I guess, to read it by this time. 
Qo Doctor, what is the result of the visit? Was 
he marked FFD or not FFD? 
A I don't see anything about NF or FFD. I don't 
see either one. 
.@) All right. 
Doctor, would you go on to February 25, 1972? 
A February 25, 1972, yes, I see the date stamp. 
Q May we have the result of that visit? 
A Pain in lower back, I think, same as before, 
with occasional something or other. 
THE COURT: Well, that doesn't help. 
THE WITNESS: I agree with you, your Honor. 
fe) Doctor, what was the result of the -- 
A Disposition: NF. Not fit. 
@) Doct: r, the not fit for duty was because of the 
back condi’ ion, is that correct, sir? 
MR. STEARNS: Objection. 
THE COURT: Sustained. 
Q What was the reasun for the not fit for duty? 
THE COURT: I don'tkncw that the reasons are 
given. They say so-and-so and then they mark him not fit 


for duty. That may or may not be the reason. The 
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verbiage used before it is - 

Q Doctor, you have seen the Marine Hospital records 
before, the clinic records before? 

A I have seen some. 

THE COURT: You don't say you can read every 
hospital record. 

THE WITNESS: Oh, no, sir, not this writing or 
any hospital records. Many of them are impossible. 

@) Doctor, what is the reason in your opinion for 
the not fit for duty on February 25, 19 -- 

THF COURT: I don't know how he can give an 
opinion. He wasn't there. He dicn't make the examina- 
tion. 

Go on, please. 

Can you give me any answer, Doctor? 


THE WITNESS: I think his Honor said not to answer 


THE COURT: I sustained the objection. You 
don't have to answer. 
MR. GOLDSTEIN: I thought he was going to be 
allowed to answer. 
8) Doctor, there was a fit for duty on March 10, 
1972, is that correct, sir? 


A Yes. 
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| Q Now, after that, Doctor, did the plaintiff return 

3 to the clinic? 

4 A Yes. 

5 THE COURT: According to the record? 

6 | THE WITNESS: Yes, according to the record, he 

7 \ was seen March 10 and marked fit for duty and April 2lst, 

8 | and I believe it is 1972. 

9 | It is not completely clear. And again he was 
| 

10 | marked fit for duty. 

11 | Q And ultimately, Doctor. you examined him by thut 

12 time, that is, in April of 1972, is that correct? 

13 | A Yes. 

14 | Q And ultimately the plaintiff did have a copy 

15 | of your report and he turned it over to the doctors at 

16 the hospital, is that correct? 

17 A Yes, in August of 1972. 

18 Q And that was August 17th? 

19 A Yes. 

m 2 | Q 1972? 

21 | A Yes. 

22 Q And he was marked not fit for duty, is that cor- 

23 rect? 

24 A Yes. 

25 : Q In other words, Doctor, is it true that they 
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deferred to your examination and your diaqnosis of the 


plaintiff's condition on August 17, 1972? 


MR. STEARNS: Objection, your Honor. 
THF COURT: Sustained. Objection sustained. 
fa) Doctor, did they defer to your opinion that he 


was unfit for duty at that time? 
MR. STEARNS: Objection. 
THE COURT: Sustained. 

(9) Doctor, was he considered unfit for duty on 
August 17, 1972 by the Marine Hospital doctors who saw him 
that day? 

MR. STEARNS: He was marked not fit for duty. 
It is so conceded. The records say that. But why? Who 
knows? 

THF COURT: Sustained as to any reasons. 

a) Well, Doctor, is there any reason qiven for the 
diaqnosis other than the fact that they read your report? 

A They didn't give a diagnosis. 

Q I know, sir. And did they read your report 
and that's all it says? 

THE COURT: How does he know whether they read 
$t or Hot? 

(@) Does the record show anything else other than 


the fact that the plaintiff, Mr. Porss, turned in your 
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report to them? 


A The record just says "Carries letter from 
orthopedist Dr. George Seaman, 99 Lafayette Avenue, 


Brooklyn, saying he has permanent partial disability. 


Disposition: NFFD. Not fit for duty." 


.@) So that it was on the basis, Doctor, of your 


report that he was marked not fit for duty at that time? 


A I think that assumption is best left up to the 


jury. 
9] Doctor, «as he then marked fit for duty i: Sep- | 
tember of 1972? | 
A Yes. | 
THE COURT: Fit for duty? | 
THE WITNESS: Yes, your Honor. September 26, 1972. 
Q Doctor, you note that in the report by the 
Marine Hospital doctor in March he mentions -- 
THF COURT: March of what year, Counsel? 


MR. GOLDSTEIN: 1972, Judge. 


psychiatric department? 

A I don't see the reference that you are talking 
about. 

Q Well, didn't Mr. Stearns point that out to you 


Q He mentioned referring the plaintiff to the 
at one point, Doctor? 


SOUTHERN DISTRICYE COURT REPORTERS. U.S, COURTHOUSE 
FOLEY SQUARE NFW YORK, N ro? asan 


vl 


~ 


GO1 


60 eb:mg 138 Seaman-redirect 60] 
A Yes, but he didn't say psychiatric. 
(@) Oh, I'm sorry. To explain perhaps the com- 


plaints. 

Nn I don't know or I don't recall, rather, exactly 
when that referral was made. It was in reference to a 
neurological examination and my answer was regarding an 
"explanation" of his radiating pain. 

Q Doctor, is there any neurological report in that 
record following that date? 

THR COURT: Anywhere or following it? 
MR. GOLDSTEIN: Yes. 

(@) That you saw? 

A I haven't seen any neurological report but I will 
defer to eitherof you gentlemen if there is one. 

@) So, Doctor, I yather from the fact that you have 
not seen any neurological report that no neurological 
report was ever given to explain the radiation of the pain 
complained of by the plaintiff? 

MR. STEARNS: Objection. 
THF COURT: Sustained. That doesn't follow. 
That's not logic. 
@) Well, Doctor, what do you draw from the fact 


that there is no neurological report? 


THE COURT: What is that question? 
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Q What do you draw from the fact that there is 

no rneurolocical report? 

MR. STEARNS: Objection. 

THE COURT: Sustained. The absence of something 
does not mean anything. 

MR. GOLDSTEIN: No further questions. 
RECROSS~EXA“INATION 
BY MR. STEARNS: 

Q Doctor, do you have the record from New Orleans 
in front of you? 

MR. STEARNS: That would be Defendant's Exhibit I. 

A Yes. 

9 Speaking of the specific findings made on physi- 
cal examination there, Doctor. 

THE COURT: What is the date? 
MR. STEARNS: This would be the 12th or llth of 
June, 1971. 

A The report is not dated but it would be either 
the 12th or 13th. He was officially admitted the 12th 
and the intern's history and physical is not dated. 

THE COURT: All right. 

Q There is a finding there of tenderness in the 

back, isn't there, Doctor? 


A (No response) 
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@) Back right paravertebral tenderness and spasm 
lumbosacral area? 
A Yes. 


@) Would you admit, Doctor, that tenderness in the 


lumbosacral area with spasm can be caused hy heavy lifting, | 


or lifting of fairly heavy objects? 

N A lifting injury can certainly well cause it 
and it is a common cause of it. 

1) First of all, Doctor, you said here today after 
lunch that the accident was a hyperflexion accident, 
right? 

Yes. 

Forward bending? 

Yes. 

Now, your report, your initial report of April 
14, 1972, makes no such reference to hyperflexion accident, 
does it? 

A It doesn't put it in words that way, but the 
history of the injury is consistent with a hyperflexion 
injury. 

0 That's because I said, “Wasn't this a hyper- 
flexion injury," wasn't that right? 

A No. I think the words were first used by me and 


you may have repeated them. 
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.@) Can you have tenderness and some muscle spasm 
as a result of doing physical labor without an injury? 

MR. GOLDSTEIN: Objection, if your Honor please. 

THE COURT: Overruled. 

MR. GOLDSTEIN: He slips in at the end of the 
sentence, “without an injury." That isn't the history 
that was given, that there was no injury. 

MR. STEARNS: We are not bound by the history 
given by Mr. Porss certainly. 

MR. GOLDSTEIN: You mean you just want to decide 
that you want to throw it in? 

THE COURT: Yes. 

I overrule the objection, Mr. Goldstein. Now 
that's it. 

A In a patient who has done an unsual heavy day's 
work, who has fatigue at the end of the day, and if he-- 

9) Now, Doctor, ~-- 

A No, no, I have to answer your question. It is 
not just that smple yes or no. 

THE COURT: Let him answer. He now has and I 
have directed that he answer it. 

Now you keep quiet this time. 

h: In a patient who has do e an unusual amount of 


heavy work during the day, who has as his weak point, 
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without an injury- that is the fact situation you gave me-- 


but who has as his weak point a back condition without an 
injury, he will have back pain and weakness and fatique 
and discomfort in his back. 

I don’t think he will have muscle spasm and 
tenderness. At least, I have never heard of it reported. 
But that type of situation is really not within the knowl- 
edge cf doctors because we don't examine patients usually 
at the end of the day who just have ‘atigque. They don't 
come to doctors. 

Q Are you aware “hat Mr. Porss had not worked 
for 13 months before June 8, 1971? 

I have no knowledge of his industiral history. 

Q Did you make any inquiry into his work history? 

A T have it only that as of April 12, 1972, when 
I first saw him, he had not worked since the injury of 
June 8, 1971, 

0 And you didn't know that he had only worked from 
the 7th to the llth since May 1970, a period of more 


than, almost two years? 


A I did not. 
0 Before your first examination. 
A I didn't know his industrial or work history 


prior to the injury other than what JT have already said, 
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(@) You admit, Doctor, that if a person doesn't 
do any physical work for a period of 13 months, and he 
gets in effect out of shape-- 

MR. GOLDSTEIN: Objection to this, Judge. It 
is so speculative. 

MR. STEARNS: I will withdraw it. 

THE COURT: I don't think so. Overruled. 

MR. GOLDSTEIN: He just said he wi?! withdraw 
it, Judge. He recognized that £ wasn't proper. 

MR. STEARNS: I didn't, Mr. Goldstein. 

THE COURT: He can withdraw any question no 
matter how good it is or how poor it is. 

MR. STEARNS: We are not going to sit here for 
another week arguing with you. 

THE COURT: Even if he is your adversary. 

o Now, Poctor, in brief, he had an acute lumbo- 
sacral sprain according to the doct: *s at New Orleans 
Hospital, is that right? 

A I think they used the word strain. 

e) Strair right. 

A Yes. 


9) On the 2lst of June he comes to the clinic in 


New York at which time he has got a resolving lumbosacral 


strain? 
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A Let me refer to the record hut I believe you 
are correct; yes. Those are the words that they used, 
yes. 

a) And then when he goes on, on August 6, 1971, at 
the recommendation of the orthopedist, he is said to have 
a resolved lumbosacral strain, is that right? 

A, That's at the general clinic they said resolved. 


I think the orthopedic consultation comes a little bit 


later. 
Ww What is the date? 
A I have here August 6, 1971, L-SS resolved, E.D. 
‘@) It happens that the first orthopedic examination 


was the same date? 


A Okay. I will take your word for it. 
Q That means it is all over, right? 
A Resolved means resolved. I think the word speaks 


for itself in English. 

a) And the next time he goes to the Houston Street 
Clinic, what is his complaint? 

A If you are referring to after August 6, his next 
visit is September 7, and this is a part we were not 
able to read completely but we did try hard and I think this 


is almost entirely, if not entirely, for his chest. I 


can't see anything relating to his hack in answer to your 
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question. 

Q So he is there for complaints of pain in his 
chest, is t:hat right? 

A Yes. 

Q And there is no reference to bac}. is that right? 

A I couldn't see any. 


THE COURT: What year was that? 
MR. STEARNS: September 7, 1971. 
This is the first trip back after the strain 


resolved. 


Q No treatment for the back on that date, is that 
riqht? 

A That is correct. 

Q Now, between that period of time when he got 


there in June and when he was discharged in August, was 
he seen in July, specifically July 21st? 
July 19th, is it? 

A Yes, July 19, 1971. 

Q And what was his complaint at that time? What 
were his complaints? 

A Patient continues to complain essentially the 
same trouble. Pain is now radiating down both legs and 
now getting pain to the back of his neck and head. 


QO What else does he complain about? 
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Also complains of sexual weakness. 
Ren! 4 

Was he given a tranquilizer? 

I don't see it written. 

Wait a minute; maybe the other paqe. 

Yes. Librium. 

What was he qiven? 


Librium. 


In your opinion, Doctor, did that Librium pre- 


scription have anything to do with his back complaints? 


A 


Q 


A 


Doctors frequently prescribe it. 


That's not the treatment oc choice, is it, Doctor? 


There are many doctors who ascribe to the belief 


that Librium is good and effective treatment for back 


conditions. I don't. But it is a commonly used pres¢erip- 


tion. 


used. 


The most,common prescription of all of them ever 


THE COURT: Well, it is a tranquilizer. That's 


all it is supposed to be, isn't it? 


THE WITNESS: Yes, that's what it is and the most 


common prescription. 


.¢) 


A 


What is it prescribed for? 
Everything. 
Including anxiety? 


Fverything except cancer, including cancer. It 
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is the most common written prescription today. Billions 


of prescriptions are written for it. 


4 } (@) Now, when he comes back after being made fit for 


duty, first of all, of course, he has got his complaint 
about his chest on September 7th, 1971. 
Now, he comes back on September 16th, 1971. 
What does he have at that time? 
(No response) 


i 
10 |) 0 Still has persistent, is that, hacking cough? 


ll | A Hard to read but I think that's a correct word, 
12 yes. 
13 0 So on the 7th of September, and the 16th of Sep- 
| 
14 tember, he is back complaining of cough, cold, whatever, | 
} 
6 ii chest pains? | 
16 A Yes. | 
| 


17 | Q Is that right? 

18 | A Yes. 
19 | 19) How about September 24th? At that time does he 

20 still have a persistent cough? 

21 | A Yes, that's what it says. 

22 | Q Nothing during this period of time having to do 

23 with the hack, isn't that so? 

2A A Nothing is written. 

25 2 Can't we rely on that, if there was any treatment 
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to the bhack,that it would be written down? 
A Oh, no. That is the problem. 

MR. STEARNS: I object to the recitation. 

MR. GOLDSTEIN: Why? He askee the doctor, and 
the doctor is now answering him. 

MR. STEARNS: No. 

THE COURT: The objection is overruled. 

(a) Go ahead. 
THE COURT: Not the objection by defense counsel. 
A In my medical clinic or in any visit to a doctor 
or any transcription of events other than an actual tape 
recording or a stenographic record, nobody could possibly 
write every single word that transpired, 

The fact that they didn't write anything about 
his back is no proof in any way that he didn’t or aid have 
back complaints. 

THE COURT: All right. 

@) Well, didn't it involve a value judgment by the 
doctor, if he did, if he did have a back complaint that 


this wasn't sufficiently serious even to note? 


A I would ge along with that, yes. 
0 This guy is griping about his back, is that 
right? 


MR. GOLDSTEIN: What was that? 


SOUTHERN OISTR Ols 7h -Te¥- - at * 
@ 


Rg F&F BS B 


71 eb:mq 149 Seaman-recross 

THE COURT: What is the question? 

MR. STEARNS: This guy is griping about his back. 

MR. GOLDSTEIN: I don't know what that means, 
Judge, but I ask your Honor to tell Mr. Stearns to -- 

MR. STEARNS: I withdraw it. 

THE COURT: Withdrawn. 

I wish you would hesitate a little before you 
get into a withdrawal situation, however. 

Q How about October 6, 1971, does that say"cough 
slightly better today"? 

A Yes. 

0 So he is still there, still being treated for 
some kind of chest congestion, isn't that so? 

A Apparently so. 

Q Now that's October. How about October 27, the 
second visit in October; does that say"feels much 

better today'? 

A "Feels much improved." 

fe) lu.proved? 

A Improved. You were guessing. But I can't read 
the rest of it. I will agree to "feels much improved." 
And that's with difficulty. 

Q What is the last word? Is that cough? 


A I think so, yes. 
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Q So do you take from that, although it is diffi- 
cult to read, that the reference is to improvement in the 
cough situation and nothing to do with the back? 

A I think so. 

fa) Now, on November 23, 1971, what is the lead 
entry here in that clinic record? 


MR. GOLDSTEIN: Objection the use of the word 


MR. STEARNS: The firs* one. 
THE COURT: All right. 
Cough. 
THE COURT: What does it say? 
We are stuck again. Cough. 
Something, at present? 
Two words. Cough blank blank at present. 
THE COURT: It might be most anything. 
THE WITNESS: I agree with your Honor. 
I can't make it out. 
(a) The first complaint noted on November 23, 4973 
has something to do with his cough? 
A The first word in the medical write-up is cough. 
That we can decipher. The remainder of it not so easily. 
9 Now the impression. He also does say again 


now for the first time after August 6, something about 


10 


11 
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back. 


He says “still has persistent lower back” -- 


do you see that? 


A Yes, and I think that last scribble, chicken 


scratch, is pain. 


a) Right. I would agree. 
Now there are two impressions given, is that 


right? The first one is chronic bronchitis, isn't it? 


A Yes. 


QO And other one is? 


A L-S strain, 


@) Based obviously on the man's complaint of pain, 


isn't that so? 


MR. GOLDSTEIN: Objection to that. 


THE COURT: 


Q Within the four walls of this entry, sir, what 
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lumbosacral strain. 


Sustained as to that. 


if anything supports a doctor's impression of L-S strain? 


paragraph, setnence, dot and conversation that we have 


with patients. We cannet document it with tape recorders. 


THE COURT: 


All right. That's enough. You have 


explained it. This isn't the first time you have explained 


it either. 


(@) But just looking at this record, this entry -- 


A That's the rub. We cannot write every single 
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A They didn't write a complete or even an incom- 


plete or any notes regarding his back examination. This 
is a general medical clinic. The men who staff it are 
internists or general practitioners. Their contact with 
back conditions is remote at best. They refer them out 
to specialists. 

ce) As they did in this case, is that right, on two 
occasions? 

A Yes. And they very rarely make remarks about 
back pains when a patient has bronchitis or a chest com- 
plaint. 

9) Still, Doctor, all we have to go on is "still 


very persistent lower back pain"and thre lines here, "L-S 


strain." 
A I agree 
With ro examination, no findings intervening? 
A That is correct. That's the record that speaks 
for itself. If the doctor examined him, he didn't document 


it with a written or handwritten or typewritten report. 


12) In your opinion, Doctor, would that support the 
inference that the impression lumbosacral strain was 
arrived at solely because Mr. Porss complained of pain in 
nis back? 


A No. Not the least bit. As 
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THE COURT: All right, the answer is no. 
You don't need to emphasize it. 
THE COURT: Well, you have got a doctor waiting, 
Counsel. 
MR. STEARNS: Yes, sir. I will be as -- 
9) Now on December 21, 1971, there is again the 


word "cough" and it is very difficult to read the entry 


there. 
A I see the word, yes, among many others. 
o So there is a notation of this persistent cough 


on December 21, 1971? 

A Yes, sir. 

Q Now, does the cough, is there a cough reference 
also on December 21, 1971? 

A That's one of the words that we can read pretty 
well, thank goodness. It also says back pain. 

0 Back pain and cough? 

A Yes. 

Q That's right. How about on February lst, 1972? 


Is the first entry there again"cough has improved"? 


A I agree with your reading, yes. Cough has improved. 


Q How about February 25, 1972? Does it say “cough 
has disappeared"? 


A I agree, yes. 
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Q During this entire period of time of alleged 
disability due to some kind of back problem, the guy has 
dot a cought and he is being treated for it, is that 
riqht? 
(Question read) 
MR. GOLDSTEIN: If your Honor please, will 
Mr. Stearns please not use the word "the guy"? I would 
like him to be -- 
MR. STEARNS: I apologize. 
MR. GOLDSTEIN: With a reasonable amount of 
respect. 
THE COURT: Yes. You need not ask it again 
because we will assume it's changed. 
A Yes. During that period he did have som: type 
of bronchitis with a persistent cough which apparently 
eventually resolved. 
MR.STEARNS : I think that's all I have. 
THE COURT: All right. 

REOIRECT EXAMINATION 

BY MR. GOLDSTEIN: 


9) Doctor, one question. 


On November 23, 1971, that is the time that you 


remember the record talked about chronic bronchitis and the 


back itself -- 
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A Yes, but can I see the record? 
Q Jo you recall the use of the words "persistent 


back pain"? 
THE COURT: Show it to him. These things are all 


in evidence, Counsel. 


a) Didn't I hear the word "persistent" used, Doctor? 
A Yes, the word is in there. 
.@) And what does the word "persistent" mean? 


THE COURT: Anybody knows what it means. 

@) Doctor, is that an indication to you that that 
back pain had continued for some time up to the point 
of November 23, 1971? 

MR. STFARNS: Objection. 


THE COURT: Sustained. 


2) 


What does it indicate to you, Doctor? 
MR. STEARNS: Objection. 

THE COURT: Sustained. 

It indicates persistence, that's all. 
MR. STEARNS: Alleged persistence. 

THE COURT: Yes. That's right. 

All right. That's all? 

MR. GOLDSTEIN: That's all, Doctor. 
THE WITNESS: Thank you very much. 


THE COURT: Thank you. 


(Witness excused) 
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MR. STEARNS: At this time the defendant cal’” 


Dr. Lodico. 


VINCENT LODICO, called as a witness by 
the uefendant, being ‘irst duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR, STEARNS: 

Q Doctor, wo ld you state your professional 
education and qualifications, please? 
A I obtained my pre-medical education at 

Columbia University and received a BS degree in 1937. 

I then attended the New York Medical Colleae, 

Flower Fifth Avenue Hospital and received an MD dearee in 

1940. 

I received a license to practice medicine and 

surgery in New York State in August of 1941. 

I had a twe year rotating internship at the 

City Hospital which is now known as the Elmhurst Hospital 

Center of of Queens. 

After that I had approximately five years of a 
surgical residency training at the New York Postgraduate 
Hespital which is presently known as the University 


Hospital. 
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Included in that time was a one-year surgical 
preceptorship with a former head of the AMA, a-.Dr. Charles 
Gordon Haight. 

"Preceptorship”" means an in*imate presurgical 
relationship with Dr. Haight who was the Clinical Professor 
of Surgery at that institution. 


After that I became an attending surgeon on the 


staff of St. Clare's Hospital in New York City, the Columbus 


Hospital in New York City, and for a number of years I was 


also on the Fracture & Orthopedic Service of Columbis 


Hospital. 

I am a diplomate of the American Roard of 
Surgery. I am also a fellow of the American College of 
Surgeons. I am a diplomate and fellow of the Inter- 


national College of Surgeons. 

I hold a specialist's rating for treatina 
workmen's compensation cases in the State of New York, and 
I have the- code letters of SAC. The S stands for 
specialist. The A stands for major general surcery. 

The C stands for major traumatic surgery, which is the 
surgery Of fractures, dislocations, sprains and other forms 
of vioience to the body. 

I am part of the teaching staff of the St. 


Clate's Hospital and with the staff we teach postgraduate 
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surgery to the residents who are taking up this field of 
medicine, 
I belona to the usual national, State and local 
medical urganizations. 
THE COURT: All right. 
Q Doctor, did you examine Leroy Porss at the 
request of one of the attorneys in the law firm I work for? 
A Yes. 
QO When did this examination take place? 
A On October 7, 1974. 
@) Now, at that time you were told, were you not, 
that Mr. Porss was claiming that he had had an accident 
and that he had sustained certain injuries? 
A That's correct. 
And what injuries were these alleged to be? 


Lumbosacral sprain, a chronic unstable lower 


Q And at that time were you also informed that 


x-rays ~~{ and I am talking now about either by plaintiff 


or his attorney -- x-rays of the lumbosacral spine were 
negative? 

A Yes. 

Q That means normal? 


Right. 
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Q Were you also told, either by plaintiff or his 
attorney, that electrodiagnostic studies by Dr. Seaman 


were normal? 


A Right. | 
Q Now, did you ask Mr. Porss for a past history? 

A Yes. 

Q Now, when you asked for a past history, what 


| 
in essence did you ask him, or what did you inquire of him? 7 
A Well, the past history is oriented to the injuries 

that are being claimed. In this particular case: 
Did you ever hurt your back before? Did you 
have any back problem betore this accident? | 
Q Did you ask those questions of Mr. Porss? 


A Mr. Porss, Or whichever attorney was present, 


I don't know who. 


Q What did they say? 
A Past history was none. ! 
Q - No prio injuries. no prior back difficulties? | 
A Right. | 


MR, GOLDSTEIN: No prior back problems, was the 
word, 
Q Problems. What does the word "problems" mean? 


Is that coextensive? 


i | 


A Difficulty, problems, and, in essence, it means 
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Q Now, he then was asked, was he not, what his 
present complaints were? 
A Yes. 
Q Now, what then did he complain of? And we 
are talking, of course, about October 7» 1974. 
A Well, I will quote my own report. 
THE COURT: Let it be marked, Counselor, please. 
You are now reading, is that right, Doctor? 
Yes. 


MR. STEARNS: Please mark this for identifica- 


(Defendant's Exhibit L was sarked for 
identification.) 
Q I ask you to read the present’ complaints. 
A “The patient complains of pain in lower back. 
On occasions it radiates to his right hip and right 
testicle during inclement weather. 
"His back stiffens when sitting or working in 
one position. 
"At times he gets cramps in his legs and feet. 


This pain also starts from his lower back and it 


also extends up to his neck.” 


Is it accurate to say that this individual had 
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quite generalized physical complaints? 


MR. GOLDSTEIN: Objection, if your Honor please. 


THE COURT: Yes. Sustained. 


Let me hear the reporter read the answer. 
(Record read.) 
Q Is it accurate to say, Doctor, that Mr. Porss 


had multiple complaints? 


MR. GOLDSTEIN: Objection. 
THE COURT: That is evident, Counselor. 
Q Did you conduct a physical examination cf Mr. 
Porss? 
A Yes. 
Q And what essentially did you do to -- 


THE COURT: What was the nature of your examin- 


ation? 


Q What was the nature of your examination? 

A The nature of the examination was the examin- 
ation of the patient with particular emphasis to the areas 
where he.khad complaints, and also to the areas that were 
claimed to have been injured. 

In addition to that, of < “'@, there was the 
general overall appraisal of the patient to help orient me 
during the specifics of the examination. 


Q And what did this examination disclose? 
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A Well, he was completely oriented mentally. 
He walked without any difficulty. He did not limp. He 
was completely oriented mentally. 

His nutritional status was excellent, and I 
noted no evidence of any gross first impairments or 
neurological impairments. He was wearing a low back 
support which I asked him to remove, and which he did, and 
the lordosis of the lower back, which is the hollow of the 
back, normally present, was maintained. 

Q When you say "maintained," it means that it was 
normal there? 
A Yes. 

THE COURT: What is that lordosis? 

THE WITNESS: Lordosis, your Honor, is the 
hollow of the small of the back and is against the hump 
curve that one has in the upper spine. 

THE COURT: What did you observe about his back 
in that respect? 

THE WITNESS: The lordosis was preserved. 

In other words, the normal curvature of the spine was 
maintained. 

THE COURT: It had not changed from the normal? 

THE WITNESS: That's right. 


I also had the patient placed through different 
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ranges of motion and he exhibited a complete range of 
active movement, which means he does it himself in passive 
movements which I would assist him in, and both of these 
varieties of movements, bending forward, backwards, bending 
to the side and twisting to the side, all of these move- 
ments were normal. 

I didn't see any evidence of muscle spasm. 
There waS no wasting of the muscles of the back which would 
denote loss of use of these muscles. 

And I didn't see any scoliosis, which isa 
twisting of the spine toward the side, wr tilting of the 
pelvis, which means that the one hip will be riding higher 
than the other. 

I also had him squat and he went down and came 
up without any difficulty, and all of these motions he 
performed without any pain eve when he did the flexion 
of the spine at which time the fingers reached the floor. 

Q Is that an excellent range of motion and 
flexion of the back? 
A Yes. 

I didn't note any sensitivity along the course 
of ti. sciatic nerve trunks which are the big nerves that 
go in bask of the thighs starting from the crease of the 


buttock down to the calf and to the sole of the foot. 
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These nerves were not tender to the application of finger 
pressure. 

Q You went on then to the usual routine tests 
for evaluation of possible back injury, isn't that so, 
Doctor? 

A Well, this test is really all inclusive, 

If there is any abnormality involving muscles, ligaments, 
bones or nerves, these tests are aimed at picking those 
abnormalities out. 
THE COURT: Did you find anv abnermaiities? 
THE WiTNESS: No, si~. He had the muscles of 
the trunk anc lower extremities 1o™al 
The reflexes, which are the ankle jerks, the 
knee jerks, reflexes of that type, were normal. 
He didn't complain.of any numbness in either 
of the lower extremities, and then I pressed along the lower 
back, which is known as the lumbar region, and also the 
pelvis, which we call the sacroiliac joints and also the 
lumbosacral joint, and these were not tender to touch. 
+4 Gid certain leg tests which are standard and 
some more important than others. The two most important, 
of course, are known as the flip test ari the Lasegue tert. 
Q What are those? 


A Straight leg raising with the leg stretched out 
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bringing it up this way. 


The f’ip test merely flips the foot up this 


Now, since the sciatic nerve goes behind the 
thigh, the calf, and curves around the inside portion of the 
ankle to the sole of the foot, if that nerve is impinged 
upon in the lower back, then, in doing this and flipping it 
up this way, it would stretch the nerve and produce an 
intensive spasm and pain in the lower back. 

Q Did any such intense spasm and pain or, in 
fact, any spasm or pain -- 

A No. There was no pain or spasm. The test 
was perfectly normal. 

And some of the others I did were the Patrick 
test and the jugular impression test. i 2 

I asked him if he had any specific problems and 
he indicated to me that he had a partial numbness which 
involved the entire half of his body on’ the right side. 
This covers the head, the trurk, as well as the upper and 
the lower extremities on that side. And of course this 
does not follow anatomical pathway, and it is known as 4 
purely functional complaint and is not any sign of any 
compression of any nerve root in the lower back. 


Q When you say "functional," Doctor, that is a 
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term of art, is it not? What does “functional” mean; 
A It is a compiaint maint by the patient that 


is not supported by the medical findings or the knowledge 
of anatomy of the body, things of that sort. 

Q Is it what you would characterize as a bizarre 
complaint? 

A I don't like to use terms like that. 

In examining a patient, a doctor visualizes 
the anatomy. A doctor should know -- I know in which 
direction the sciatic nerve goes down, and it would only 
affect, let's say, the extremity on the side where the 
Sciatic nerve is involved. If it is going to hit one- 
half of the head and the trunk and the upper extremity, 
of course there is no way that the sciatic nerve is going 
to go up there, and then you will involve everything, and 
have a split-down-the-middle phenomenon which is character- 
ized by people that have these functional complaints, of 
course there is no anatomical explanation for it. It is a 
purely subjective complaint made by the patient and is 
recorded by the doctor, but has no significance in so far 
as any back, low back injury is concerned. 


Q And it is politely called "functional," is that 


A It is not polite; that's a very nice word to 
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2 1 use and it is neither impolite nor polite? it's an accept- 
4 3 | able medical term. | 
Ad 4 Q So it is a tern that a doctor would use when | 
5 discussing something with another doctor, is that right? | 
6 MR. GOLDSTEIN: Judge, I don't know what that 
7 | meanr, All I know is that it is snide, Judge. 
3 | 
| 


| 
| 
THE COURT: Sustained, Counselor. | 
MR, GOLDSTEIN: It's snide. 


S 
4 
x 
td 


COURT: Sit down. You have been sustained, 
; | 
Q Now Doctor, in essence, what did your physical 


examination of Mr. Porss reveal? 


| 
| 


13 | A The examination, in essence, was entirely normal. 
14 | Q Nothing wrong? | 
15 | A Nothing objectively or physically wrong with 
16 his spine; - nothing wrong with the motions of the spine; 


} nothing wrong with the muscles of his spine which would 


| 

i 

| 

18 ! indicate that he was using all his muscles properly. 
19 | Q - And that, of course, is significant, isn't it, | 
20 | Doctor? | 
21 | A Well, the conclusion is that objectively he has | 
22 a normal spine. He had normal flexion, normal appearance | 
23 | of his muscles, normal curvatures, normal leg tests. | 
2A What else can you use except that it's a negative examin- | 
25 | ation? | 
| | 

| 
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Q Now Doctor, there has been a discussion of pain 
in the testicles claimed by Mr. Porss. you have reviewed 
some of the or all of the hospital secords, have you not? 
A Well, wh»tever I saw initially when I examined 
this patient, and also what I saw in court today. 
Q you did examine a number of records and then 


you were shown additional records here today, isn't that 


right? 


A Yes. 

Q Now, you are aware that this man has a history 
of prostate infection, are you not? 

A Yew. 

Q And that this history is before and after this 
alleged accident? 

A ~ Right. 

Q Now, can pain in the testicles be caused by a 
prostate infection? 


A Net only can it but it is a classical complaint 


of prostatitis. It is the way the pain from the prostate 
is referred when a patient has an inflammation of that 

organ because the testicles pass and are joined, functionally 
and anatomically, the prestate by the spermatic cord which 


ends up in the testicle. 


Q Can testicle infection be caused by gonorrhea? 
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A Absolutely. 
Q Is there anything in the hospital records that 


indicates whether Mr. Porss has had a history of gonorrhea? 
MR. GOLDSTFIN: If your Honor please, I object 

to this onthe ground that your Honor has previously ruled 

on this subject and Mr. Stearns has deliberately thrown this 


matter before the jury. 


* THE COURT: I don't recall specifically ruling 


on this but I am going to sustain the objection. 


MR. GOLDSTEIN: Mr. Stearns, I hope you are 


satisfied. You struggled for four days to get that in. 


THE COURT: Now, no comment. 
MR. GOLDSTEIN: And you finally cot it in. 
THE COURT: You sit down. 
-MR.~GOLDSTEIN: If your Hr ior please, I ask for 
a mistrial on the ground that Mr. Stearns deliberately 


disobeyed your Honor. Your Honor told him, in your cones 


MR. STEARNS: That is not the case. There ag 


robing room, that it was not to be put in. 


no such discussion. 


THE COURT: That is not so. I deny your | 
motion. | 
Now cuntinue and complete your examination, 


Counselor. - ! 
\ 
| 
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MR. GOLDSTEIN: If your Honor please, I object 


until we have this out once and for all. 


THE COURT: Ti ore is no further matter to do 


with. I sustained your objection and I denied your motion. 
Now will you p. ve continue. 
Q Doctor, I have also asked you to consider -~ 


THE COURT: And the jurors may and should -~- 
I am asking you to disregard these comments by counsel. 
MR. GOLDSTEIN: That is laugh-*.e. That is 
laughable. 
THE COURT: Will you go out and laugh about it 


then? And I agaia say to -- 


MR. GOLDSTEIN: It is one of the ugliest things 
I have ever seen. Mr. Stearns doing a thing like that is 


one of the -- 


THE COURT: I want no more comment from you, 


MR. GOLDSTEIN: Your Honor will get comment from | 


4 


| 
| 
| 
} 
| 


me to protect my client. You will get it any time. That | 


is what attorneys are supposed to do. 


THE COURT: Will you come into the robing room, 


gentlemen, with the reporter? NY, 


(In the robing room.) 


THE COURT: Now, I have ruled on these questions | 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4560 


. 


25 


634 


O3Y | 
bs16 Lodico-direct 


and when rulings have been made, that must end any complaint. 


The judge in this Court House, any judge in this Court House, 
is faced with making rulings on these questions. You have 
your right on appeal, if there is any error. 
MR, GOLDSTEIN: "that isn't important. 
THE COURT: Now wait. You keep quiet and I am | 
going to tell you skies If this continues, 1 shall consider 
causing you to show cause as to why you should not be held 
in contempt. 
Now we will go back and please remember what 
I said. | 
MR, GOLDSTEIN: And now may I put a statement 
on the record, since vour Honor has put one on? ! 
MR. STEARNS: I want it noted that Mr. | 
Goldstein is now shouting. | 
THE COURT: Yes. C.lm down. 
MR. GOLDSTEIN: I showed your Honor, not more 
than a half hour ago when Mr. Stearns tried to get this | 


gonorrhea nonsense ir, a record showing the gonorriea thing, | 


and your Honor ruled at that time that it was not allowed to 


be put din. 

MR. STEARNS: No, si: No, sir. 

THE COURT: Show it to me, will you. Show me 
any record about gonorrhea. I “An't remember any, do you?| 
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MR. STEARNS: We, sir. 

THE COURT: This is absurd. 

MR. STEARNS: That word has not been mentioned. 

(Mr. Goldstein left the robing room.) 

(Pause.) 

(Mr. Goldstein entered the robing room.) 

MR. GOLDSTEIN: We were talking before about 
blood tests that were taken. 

THE COURT: Show me the paper, will you please. 

MR. GOLDSTFIN: These are papers that were all 
ta,en out of the records. 

THE-COURT: All right. Show me any paper 
abovt blood tests or venereal diseases. 

MR. GOLDSTEIN: They all talked about blood 
tests. Mr. Stearns and I both admitted that they were 
tests of the blood. 

THE COURT: Go ahead. Tests of the blood does 
not necessarily meen venereal disease. 


MR. GOLDSTEIN: Wait. a minute. I know where 


(Mr. Goldstein left the robing room.) 
(Mr. Goldstein entered the robing room.) 
MR. GOLDSTEIN: I thought that they were in the 


psychiatric report. 
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THE COURT: Is there anything you want to show | 
me about gonorrhea? - | 

MR. GOLDSTEIN: I can't point it out but I 
remember that it was mentioned. 

THE COURT: Well, no matter whether it was 
mentioned or not, I have sustained the objection and I will 
also advise the jury to disregard the question itself. 

MR. STEARNS: Would you also, your Honor, if you 
are doing that, instruct the jury that there is no evidence 


that there was any prior determination by the Judge, your- 


self, on the question cf mentioning that word, and of course 
I except to the exclusion of this line of questioning. | 

14 THE COURT: Yes. All right. 
| MR. GOLDSTEIN: Your Honor is now going to rule 


as he wants? | 


° 16 | re : 
MR. STEARNS: No, no | 

7 | » . 
18 | MR. GOLDSTEIN: As he wants, after your Honor -- : 
19 ~ THE COURT: I will tell you on the record how | 
Ot | I am goirg to rule. | 
21 | MR. GOLDSTEIN: And I would like to know. | 
22 | THE COURT: Now stop this siamming around that | 
you repeatedly do. If you don't behave like an attorney | 
% | in this court -- | 
25 MR. GOLDSTEIN: I think I do. | 
| 
i 
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THE COURT: Well, you may think so, all right, 


but then be content. 


I am simply going to say that I sustain the 


objection and I will ask the jury to disregard the question 


itself, but there was nothing in any agreement relating to 


any such question at all, so let's go out. 

(In the courtroom - jury present.) 

THE. COURT: Now, jurors, I already sustained 
an objection to this question, and I also ask you to 
disregard thé question itself, but I also must add that 
there is no indication on the record of any particular 
arrangement with respect to any of the background of this 
question. 

Proceed with your direct. 

DIRECT EXAMINATION (Continued) 
BY MR. STEARNS: 
Q Doctor, have you reviewed these records? 
I am speaking of Defendant's Exhibit I, and they are the 
New Orleans Hospital records. 


A (No response.) 


Q Doctor, are any of the findings -- refer to the 


findings on examination of this man's lower back. 


THE COURT: What is your question, please? 


MR. STEARNS: The question is now coming as soon 
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a3 he gets that, your Honor. 
I have seen these records. 


Can those symptoms of these’ findings be cuused, 


in your opinion, Doctor, by somebody doing fairly rigorous 
physical labor? 

THE COURT: You let your voice fall, 
Counselor. I'm sorry but please speak up. 
Can the tenderness that was allegedly observed 


or observed at New Orleans be caused by doing fairly heavy 


fairly physical labor? 


MR. GOLDSTEIN: Objection, if your Honor please. 


THE COURT: sustained. 
it is clear what it means. 

Well, the question is this, Doctor: 
_Certain physical findings related to this man's 


back were found in June 1971? 


Now, I ask you to review all of them. 
of them inconsistent with what could happen, what could 


happen to somebody who is doing fairly heavy physical 


labor who is not used to it? 
MR. GOLDSTEIN: I object to it. 
THE COURT: I still sustain the objection as 


I don't think it is clear at all. 
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Q Can a man develop tenderness in his lower spine 
as a result cf doing a lifting job? 
MR, GOLDSTEIN: Objection, if your Honor please. 


THE COURT: Overruled. 


A The patient could sustain tenderness in his back 
if he does heavy lifting and if his spine had not been 
properly prepared by not being in saood tone and volume, such 


as not using his spine for a long pericd mf time. 


MR. GOLDSTEIN: Objectior, i: your Honor please. 
There is nothing in the record here to indicate what Mr. 
Porss was doing for the thirteen months before. 

THE COURT: I overruled your objection. 
Now he has answered. If you have any complaint now, you 
may move to strike the answer. 


MR. GOLDSTEIN: I move to strike the answer as 


not being responsive. 
THE COURT: Let us have the question and the ! 
answer read. 
(Record read.) | 


THE COURT: The motion is denied. 


Q Is that true as well of the other mattes 


observed, or findings made at New Orleans? 


First of all, perhaps we should say what they 


are. What were they? 
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means, Counselor. 


5 That is all. Thank you. 
6 CROSS EXAMINATION 


way and we will understand it. 


| 
| 
4 | MR, STEARNS: I will withdraw it. 


THE COURT: I @a't know what your question 


7 BY MR. GOLDSTEIN: 

8 Q Doctor, do you know what Mr. Porss did during 

9 the thirteen ~onths prior to the accident? 

10 | A If he was working, I know what he was doing. 

11 If he wasn't working, I don't know what he was doing. 

12 | Q Doctor, you ion't know? 

13 A No. 

14 Q You dids'-. examine during 1971, did you, Doctor? 
15 | A Ne , 

16 Q _.. «You have no idea what he did in that thirteen- 
17 | month period, do you? 

18 | A I just said that. 

i9 | _ HE COURT: What is the thirteen months you are 
“a talking about? Each year has twelve months. 

om | MR. GOLDSTEIN: When he wasn't at work aboard 
22 | ship. 

23 

2A THE COURT: All right. Ask the question that 


MR. STEARNS: From May 1970 to June 7, 1971. 
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you? 


You? 


A 


Q 


just a general answer to & general question, isn't that | 
true, without any facts supporting your answer or not | 


supporting it? 


question, Counselor. You will have to do better than that. 


Q 


a tenderness from heavy lifting if his body wasn't prepared 
for it, that doesn't mean anythisy concerning Mr. Porss 


necessarily, does it? 


A 


O41 
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Doczcor, you don't know the tone of his body, do 


THE COURT: The tone of his body? | 


MR. GULDSTEIN: The tune of his body. 
You said something about his body tone? 
I am talking about his muscles. 

Do you know the tone of his m. scles in 1971? 
No, < didn't see him in 1971. 


You don't know anything about him in 1971, do 
No. | 
You didn't even »var of him is 16/1, aid you? 


That is correct. 


So when you answered that questica, that was 


THE COURT: I don't know what you mean by that 


| 

| 

| 

Doctor, when you said that a man could develop | 
t 

| 

| 


Of course it does. I thought it was a very 
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Specific question. 


6/2 


I heard that he wasn't working for 


thirteen months when I was sitting back there, and i 


presume his question was directed to that period of time. 


Q 


thir 


Did you know what he was doing during the 


een months? 


He was not working as a seaman. 


I don't know 


what else he was doing but the question was if he had not 


been working for a period of time, and he didn't specify 


that, and i: 


tenderness in his muscles, 


ue started doing heavy lifting, could he get 


As a matter of fact, you can go in your backyard 


Of course. 


and do a lot of lifting and you and I, or anybody else, 


could get sore muscles and the muscles would be tender. 


Q 


And what would happen to them after two, three, 


four or five days? -- 


A 


That all depends. 


_ - es 


Some of them may disappear 


in 24 hours, or several days, and then disappear, and it 


depends on. the condition of the patient and also the severity 


of the strain imposed on the muscles. 


Q 


months? 


testimony that it lasted for two months. 


Would you expect that it would last for two 


THE COURT: 


MR. STEARNS: 
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THE COURT: I don't know what it means. 
Sustained as to form. 
Q Doctor, would you expect that tenderness such 


as you have indicated to come from your muscles not being 


toned, to last two months to the point where you would pe 
declared unfit for duty for two months? 
MR. STEARNS: Objection, 


THE COURT: Overruled. 


A That all depends on what the hospital records 


really show. 


Was this tenderness observed for two months? 
I am not aware that T w that note in the records. 
THE COURT: Please don't ask questions. 
8) He had a lumbosacral sprain for twe months, 
Doctor? . - ah r 
A That was based primarily on subiective complaznts| 


The initial findings of tenderness were really 


| 
I 
| 


made at the beginning. I am not aware that there was 
anything beyond that period. If th-re was, I would be very | 


happy to change my answer. 


Q But your answer is, Doctor, that anybody who 
hasn't been at work for thirteen months could get tenderness | 
in his back and that that tenderness would last, oh, for any | 


indefinite period until some time in the future? 
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A I really didn't say that. I used the garden 
example because I thought that just came to mind. I happen 
to be doing that right now. 

If a patient gets exposed to a heavy lifting job 
that requires a lot of effort, if his spinal muscles are 
really not attuned to that very heavy type of work, he can 
strain his muscles and his ligaments and conceivably it 
could produce initial tenderness. 

THE COURT: All right. I think we have had 
enough of that, Counselor. 

Q And that tenderness might go away in 24 hours. 
Or a couple of days, or what have you? 

A And i. would be followed by a period of pain 
which is indefinite depending upon his tolerance to the pain 
and the other factors surrounding an examination of a 
patient at that given point. | 

Q And Doctor, you don't know that Mr. Porss was 
at rest and hadn't used his muscles or anything else for 
thirteen months? You don't know anything about him? 


THE COURT: He said he didn't know what he did. 


Q Isn't that true, Doctor? 
A I answered that before. 
Q All right. 


Now Doctor, I notice that you rattled off these 
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qualifications of your very, very nicely. 

THE COURT: Now wait a minute. You don't need 
to use those kinds of terms. 

Q In a long sentence -~ 

THE COURT: You don't need to 
a physician. 

Qo Doctor, what percentage of your total practice 
is spent in testifying and in examining people on behalf of 
lawyers and insurance companies? 

THE COURT: What part of his practice? 
MR, GOLDSTEIN: Yes. 
What percentage of your practice, Doctor? 

A A very small percentage. 

Q Doctor, isn't it true that you have what they 
call “downtown days and uptown days," and if you want, p 
somebody wants to have his client examired because the 
company has required to examine him, that he schedules an 
appointment for you on your downtown day it his office 
happens to be downtown? 

A Who is "he"? 

Q The attorney for the plaintiff, Doctor, where 


you examine all of the injured people. 


A Nobody schedules my office appointments. Those 


are done by my secretary and not by myself. 


SOUTHERN DISTRICT COURT REPORTERS U.S COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4560 


646 4 | 


bs28 Lodico-cross 


but your secretary schedules days for you to examine injured 


people on bepalf of attorneys and insurance compcnies 


i) 


uv 
according to when your schedule sets you up as examining 


rp) It is done by your secretary and not by yourself 
| 
| 


on your circuit uptown or your circuit downtown, isn't that 
true, Doctor? 

MR. STEARNS: I object to the form and tone of 
the q. *s .ONn. 

THE COURT: Sustained. You are out of order 
on that one. 

Q Would you say that it is unfair comment for me 
to say that your examinations on behalf of attorneys and 
insurance companies for the purpose of writing reports and 
testifying must take on 75 per cent of your total pract:.ce? 


MR. STEARNS:> Objection. 


THE COURT: Sustained. He didn't say any such 
thing. 
MR, GOLDSTEIN: I am asking him if it would be 


unfair for me to say it. 


MR. STEARNS: Objection. 


THE COURT: All right, answer it, Doctor. 
A I don't know what percentage. If you would 


like to know how much, I may hazard a guess and I will be 


| 
| 
| 
Q Well, Doctor, what is your answer? 
| 
| 
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glad to give it to you. I am no t saying -- 


THE COURT: Don't guess. You may estimate. 


3 | 

4 | A I really cannot say. I may use the wor’ 

5 | “substantial,” you know. I think that would cover that, 

6 ! but I cannot -- 

i 7 | Q You would say it was a substantial par’ of it? 

8 A Yes. | 

9 | Q Okay. 

10 Doctor, you examined Mr. Porss the one and only 

7 | time in your life some three and a half years after the 

12 accident, is that cerrect, sir? 

3 || A That is correct. 

14 Q Now, Doctor, did you know that when you examined | 

15 ! him on that day Mr. Porss had been declared fit for duty by : 

16 the Public Health Service doctors? | 

303 THE COURT: Can you arswer that question? | 
| | 

18 THE WITNESS: I can answer it but that is not | 

19 | going to be the answer. It is just the opposite. | 

20 | A When I got this in our office, I was given the 

21 following information: | 

22 | (Reading) Patient mad a total of three trips | 
| 

23 | during 1972, 1973 and 1974. He has not been fit for duty | 

24 | since September 20th of 1974, which is roughly two and a | 


half to three weeks before I examined him, so when I saw 


y 


— ee 
a 
pa 
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hir I was told he was made not fit for duty. 


Q You were told he was not fit for duty? 


MR. STEARNS: 


THE COURT: 


He had been made not fit for duty. 


I don’t know what you mean by “had 


been made not fit for duty." 


TuUE WITNESS: 


The doct -s at the various U. S. 


Pub ealth Service facilities where he was seen -- the 


last *cors that saw him on September 20, 


etion is that he was made not fit for duty since that date. 


Which dsctors I have no recollection, your Honor. I don't 


know. But that is the information I got from the patient's 


attorney, or whoever else was in attendance. 


THE COURT: 


All right. 


Q Doctor, the “ind of injury complained of by 


Mr. Porss-is an -intermittent—thing, isn't that so? Pains 


come and go in a back condition, isn't that true, Doctor? 


A To some extent that may fF: true but that is not 


the sequence. 


Usually when a patient hurts his back, 


the maximum pain that he will have is at the time of the 


injury, and then gradually it will subside. 


Now, the period that you are asking me about is 


the period when he was tapering off, and there will be days 


when he is a little worse, like when there is inclement 


weather, and some days he is better, but it is a down trend 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO ?-4580 


a 


, 


1974 -- my inform- 


| 
| 
| 


| 


| 
| 


649 
bs3l Lodico-cross 
and there is no shoating up again of symptoms unless you 
have another episode of injury. 

QO I am now talking about three and a half years 
after. At that point, Doctor, assuming that the condition 
still existed -- 

THE COURT: What point are you talking about? 

MR. GOLDSTEIN: Three and a half years after 
the accident. 

MR. STEARNS: I object. 

THE COURT: Well, reframe your question, 
Counselor, so we will have it. 

Oo Well, Doctor, in October 1974 when you examined 
Mr. Porss, it was three years and some four months after the 
accident of June 1971, isn't that so? 


A Yes, 


Q Now, you would expect at that time that Mr. 


Porse would have what I would call good days and bad days; 
would that be customary, Doctor? 
A No, not that long, not with a back sprain. 
It doesn't last that long. 
pecter <-- 


THE COURT: Let him complete his answer, 


Doctor, I said assuming that Mr. Porss still had 
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the condition -- 
MR. STEARNS: Objection. 
Q -- there would be good days and bac days. 
By that I mean, Doctor, that there would be periods of 
exacerbation, a period of remission, and that the pain or 


the degree of pain in any particular day would be a matter 


of perhaps yes, pexchaps no. 
MR. STEARNS: Objection. 
THE COURT: Sustained as to form. | 


MR. GOLDSTEIN: This is cross-examination, Judge.| 


1 


TRE COURT: Yes, but that doesn't mean that you 
can do anything you want. | 
Q Doctor, can you give me a yes or no answer? 

THE COURT: Ask your question. I have | 
Sustained the objection-as to form. | 


MR. GOLDSTEIN: I am asking a new question, 


Judge. 
THE COURT: All right, proceed. | 
| 
MR. GOLDSTEIN: Thank you. | 
THE COURT: I didn't undeistand that you had gone} 
to a new question. Go on with it then. 


Q Doctor, isn't it true that a lumbosacral strain 
dows have periods where there is more pain and periods where | 


~nere is less pain? It isn't a steady pain, is it, DoctorP 


| 
| 
SOUTHE ‘NM DISTRICT COURT REPORTERS U.S. COURTHOUSE | 


; FOLEY SQUARE, NEW YORK, N.Y. CO 7-4860 


Ol 


Lodico-cross 
I thought I answered that question before. 
THE COURT: Answer it again, please. 

A At the beginning of the Injury he will have a 
steady pain at first rigiit after the accident. Then, as 
he is beginning to get well, he will have periods where the 
pain is a little worse on one day, a little better on 
another day, but t’ t's within the immediate period after 
the accident; certainly very mild on days, mayb weeks, 
maybe a few months, in a very severe case, but you are not 
going to get a muscle pain three and a half years later. 

I just can't justify that medically. 

Q poctor <- 

THE COURT: All right, he has answered your 


question. 


Q —~Doctor, when this man was aischarged from the 


Marine Hospital in New Orleans some six days later, he was 
diagnosed as having an acute lumbosacral strain. 

Now, Doctor ~~ 

A Excuse me. I'm sorry. I want to get oriented! 

as to time. 

That was right after the accident? 

Six days after. 

THE COURT: Do you want to let him have the 


record, Counselor? That's the best thing to do -- the 
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New Orleans record -- whatever exhibit that is. 
MR. STEARNS: Here it is right here. 
THE WITNESS: I have it now. 
THE COURT: Now will you repeat your question? 
Q What was the diagnosis at the time of discharge 


of Mr. Porss from the New Orleans Public Health Service 


Hospital? 
A Acuse lumbosacral strain. 
Q Now, Doctor, did that indicate t© you -- what 


date was that? 
A The discharge diagnosis was June 18, 1971. 
Q That is ten days after the 8th, isn't that 


correct, Doctor? 


A Yes. 
Q _And at that time he had the acute lumbosacral 
strain. Was that any indication to you that there was 


in fact something that did happen to Mr. Porss out of order, 


that is, that it wasn't simply a tightening of a muscle 
because of lack of tone of-the muscles while he was doing 


customary work? 


A No. The record only indicates that they noted 


an abnormality in the muscles of his lower back. It doesn 't 


say from what cause. It just states that they noted that 


abnormality. 
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And of course they also stated the history 


to them by the patient, isn't that true? 
Yes. 
And that was taken into account when the ultimate 

was made, isn't that true, Doctor? 
isn't it? 

I presume that the doctor took that history 

into consideration when he made his diagnosis. 


History is an important thing, isn't it, Doctor? 


Yes. 
And the complaints are important? 


Well, that is part of the history. 


Now, Doctor, from what I gather, what you have 


years after the accident, when you examined Mr. Porss in my 
office, you found that there were no objective findings 

that you could see; is that true? 
Or subjective complaints during the examination. 
Or subjective complaints during the examination? 


I found that he was cured. I stated that. 


And that's all? 


I examined the injury and that's the conclusion. 


All right. 


Now, you have no conclusion as to what his 
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condition was a month before that time, or two months before 


that time, or three months before, or any other time before 


the day that you examined him going back some three and a | 
half years; isn't that true? | 
| 

MR. STEARNS: Objection, 


THE COURT: Well, answer 5 a 


A Well, I do have an Opinion inasmuch as I could 


rely on the hospital record submitted. 


THE COURT: Al] right, there you are, Counselor. 
Q Weli, Doctor, you didn't have those hospital 

records when you examined Mr. Porss, did you? | 
A Well, I had them before 1 dictated this report | 


so that whatever I said in that report is based upon my 


k..owledge of what all the doctors in the hospital said, 


Q That is-right, and you made a report based on ~ 


your examination of -- 


"HE COURT: He said "plus the records," Counselor 


THE WITNESS: Plus the records. 


Q Yes, plus the ~ cords. 
A Of course. 
Q And on some days those records showed that there 


| 
| 
| 
| 
was a lumbosacral strain and on some days it showed that he | 
was fit for duty, isn't that so? 
MR. STEARNS: Objection. 
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Isn't.that so, Doctor? 
THE COURT: Wait a minute. He objected. 
I will allow it. 
Read th- question, please. 
(Record read.) 
THE COURT: If you recall, without looking at 

papers, 

A Well, I would answer yes to that bearing in 
mind that the lumbosacral strain was made from subjective 
complaints and an objective finding of muscle tenderness, 

I believe, between the 12th and the 18th of June of 1971. 

Beyy nd that period of time it is also my recol- 
lection that all the diagnoses referable to low back -om- 
plaints really were based upon the complaint of pain offered 
by the patient without any objective clinical tintines made 
by any doctor. 

19) Doctor, you don't know what clinical findings 
were made, do you? 

A They are in the record here, 

Q Doctor -- 

THE COURT: Did you read this record of the New 
Orleans Hospital? 
THE WITNESS: Yes. 


Do you know the extent of the examinations given 
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to this man by those reports in those records? 


A The record speaks for itself. 
Q The record doesn’t speak for itself. 
THE COURT: Now wait. Don't argue. 
Q The record -- 
THE COURT: Wait a minute, now. We are going 


to stop, and i am going to ask the reporter to read this 


question, and you are not to argue with this witness or with 


any other witness, nor is Mr. Stearns. 
(Record read.) 
Q Doctor, do you see any report of the extent of 
examinations givei to this man on November 23, 1972? 
MR. STEARNS: What do you mean by "extent of 
examination"? 
-I object to the form of the question. What 
does that question mean? 
THE COURT: Sustained. Look at the record, 
will you? 
THE WITNESS: I don't have it here. 
THE COURT: Let's end this business cf asking 
questions when he doesn't even have the record before him, 
Now read the record, Mr. Reporter. 
(Eecord read.) 


Q Doctor, are you trying to tell us now, Doctor, 
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that what is -- 

MR. STEARNS: I object to the form of the 
question. 

THE COURT: Sustained right away. You don't 
have to use that terminology. 

Q Doctor, are you now telling us that what is 
in that record is the extent of the examination each and 
evsy time that Leroy Porss went to the Public Health Service! 
Hospital? 

A Yes, to the extent that all pertinent findings 
were recorded, and those that were not pertinent may have 
been left out. 

If I cannot accept what the doctot put down 


here, then nobody knows what went on with with this patient. 


Ifa doctor recorded a "could have," he certainly 


would record a pain. I mean, that's common sense. 

@) Doctor, isn't it trve that that record shows 
the results of testing but no the tests themselves? 

A The results of tests are based upon clinical 
evaluations by the doctor, and therefore the result that 
the doctor mentions should be significant along with any 
objective findings that he makes. 

Q That's correct, sir. And if you don't know 


the extent of the tests that were performed by the doctor, 
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you can't make a proper evaluation of the patient's 


condition on any one day; you must simply go by the records 


as they exist, and thos e records, Doctor -- 


Q 


Don't throw 


THE COURT: One question at a time. 
Then those records -- 

THE COURT: Wait a minute. 

~- lumbosacral strain 

THE COURT: One question at a time. 
Stop right there. Split your questions. 
two or three questions at him all at once. 
Mk, GOLDSTEIN: That was all one question. 


THE COURT: If there is an objection as to form, 


the objection as to form, the objection is sustained. 


Q 


Q 


MR. STEARNS: Objection. 

As-a result of those records -- 

THE COURT: Wait a minute. 

Did you object 

MR. STEARNS: I objected, your Honor. 
THE COURT: Sustained. 


Doctor, aS a result of those records, time after 


time, wasn't there listed there a lumbosacral strain? 


A 


after time. 


0 


Well, I don't know whether it was listed time 


It was more than once, wasn't it, Doctor? 
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MR. STEARNS: Point it out to him. 

You will have to point it out to me. 

Doctor, you said you read the records. 
A I didn't memorize them. I am not a computer. 
Q How many times did you see the words "lumbo- 


sacral strain," Doctor? 

I'm sure I saw them more than once but I do not 
know how many times, and I stated before, in respo2se to the 
Judge's question, that at the beginning, in June of 1971, 
at the New Orleans Hospital, there was mention of tenderness 
on the part cf the doctor. Now, that to me is pretty 


much of an objective finding, and when considered with the 


history that the patient gave the doctor, the doctor made 


a diagnosis of a lumbosacral strain, with which I agree. 


Now, further on there are no objective signs, 
but if the diagnosis was repeated at subsequent times, 
it was based upon subjective complaints. 
Q How do you know that? 
MR. STEARNS: That is his opinion. 

A There were no objective findings written down 
by a doctor. If a doctor is competent in one hospital 
record to put down objective findings, he cannot be 
incompetent when he doesn't put them down, so on the basis 


of complaints, he says, "lumbosacral strain.” 
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I may have said the same thing. It is no 
reflection on the doctor. He just had nothing else to 
put down. 
Q You mean, Doctor, that you are now saying that 


the Public Health Service doctors just put down "lumbosacral 


Strain,” they take a man out of work and say that he is 
unfit to work on the basis of saying, "Oh, what the heck, 
I can put it down, I would just as soon put that down 


as put the other thing down"? Is that what you are 


telling us? 


A It has happened many times. 

Q Doctor, is that what you are telling us? 
A I am trying to answer your question. 

Q Well, I wish you would. 


THE-COURT: Then let him. 

A It happens many times when a patient goes over 
to the United States Public Health Service Hospital and 
complains of back pain, they examine the patient, they see 
no objective clinical signs of any back injury, but on the 
basis of subjective complaints the doctors make the patient 
not fit for duty, and they say, "lumbosacral strain, or 
lumbosacril sprain," and it is accepted medical practice. 


It doesn't prove that diagnosis made by the doctor but they 


do that quite repeatedly, and I have seen many records from 
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the U. S.. Public Health Service Hospital and it is a very 
routine thing that they do. 

Q You say that on the basis of your examining for 
the people who are against the injured man, isn't that true? 
MR, STEARNS: I object. I object. 

THE COURT: Sustained. 

Q That is the substantial part of your practice, 
isn't it, Doctor, to examine people who are injured and to 
report against them? 

THE COURT: That is repetitious. The objection| 
to that is sustained. That is repetitious. 

Q Isn't that so, Doctor? 

A Well, if you are trying to say te these people 
that I am dishonest, of course my answer should be quite 
obvious to you. There must be room in our society where 
a doctor can do a consultation and, even if you don't like 
the result, that you should accept it as being the only 


medically qood result that can be obtained. Maybe I'm 


right. You should consider that possibility. 


And maybe you are wrong doctor. 

Well, then you have to prove: that. 

Did you consider that possibility? 

I did a good examination and I feel that onthe 


basis of all the information in the hospital records I 
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érrived at the only finding possible. 


When =< have a patient that moves his back 


completely end he has no pain, I don't know what other 


answer I can give except to say that he's recovered. The 
best proof of the pudding is the patient. It doesn't hurt | 
him. What else do you want me to say? Am I partisan | 
because I report the truth? | 
Q I have no complaint with what you found on that 


day that you examined him. My complaint, Doctor, is that 


j 
! 
' 
| 


you make the same finding three and a half years later | 
without even having seen this man. Do ye think that's ! 
fair? | 
A If you were a doctor -- | 
MR. STEARNS: I want to note for the record that | 
Mr. Goldstein is again shoutinz, as he has been throughout 
this trial. 
THE COURT: Yes. Stop it. Don't argue with 
the witness, 
Q Doctor, do you think it's fair for adoctor to get 


up On the stand without seeing a man for three and a Fiift 


years and look at records time after tine of examinations 


in a Public Health Service Hospita) records where doctors 
have said, time after time, that the man has a lumbosacral 


| 
strain, and then pooh-pooh it as though saYing that doctors | 
| 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7.4880 


» 
~ 


HO 662 


bs45 Lodico-cr ss 
don't know what they are talking about, they do it all 
the time, without any rchyme or reason? Is that vhac you 
are telling us? 

THE COURT: Now. stop that. 

MR. STEARNS: Objection. 

THE COURT: Sustained. Stop shouting at the 
witness. That is no way to conduct a cross-examination. 

MR. STEARNS: Again for the record, Mr. Goldstein 


was shouting throughout. 


THE COURT: Yes. Stop your shouting. 
“% 
Q Dew cor, do you expect this jury to believe that 4 
you can come aboard here, after three and a half years of 1 
not seeing this man, and make a statemen., a vai.ue. «stimate ‘ 


of the man's condition for that three and a half-year period, 
without ever seeing him, when all of the doctors who have 
seen him time after time have made him unfit for duty with 
a aumbosacral strain? 

MR. STEARS: Objection. 


THE COURT: Sustained. That is not a relevant 


hoe. 


question at all. 

Q Doctor, did you ever see Mr. Porss for three and 
a half years after the accident until the one time in 
October? 


A I saw him one time, and also today. 
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THE COURT: He has told you that. It is 
already answered. 

Q And Doctor, for the remainder of that examin- 
ation, for the report that you have given us today, such 
as it is, you have read from -- 

THE COURT: Strike out “such as it is". 

Q -- from the Public Health Service Hospital 
records, who have treated him for about three and a half 
years, for that three and a half-year period, isn't that 
true? 

A I don't understand what you are saying in the. 
way Of a question. I‘m sorry. 

Q Wel. Doctor you rely upon the Public Health 
Service reports of the treatment given to Mr. Porss for 
three and a half yee. before you examined him? 

A I used all the medical records of the United 
States Public Health Service Hospital as background inform- 
ation to help me evaluate the patient when I saw him. 

Now, when I saw this patient, he had nothing. 
Yq: can't squeeze water out of a rock. 

If I saw him in June of 1971, I assure you my 
examination would have bsen different. 
There is nothing personal in this. Please 


don't ever use that -- 
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Q And your findings would have been different, 


perhaps? 


A In '71 perhaps I would have found the tenderness 
and the same back pain that the other doctors did. I'm 
Sure that your own doctor found that. But don't expect 


me to find muscle tenderness anc spasm, and evidence of a 
lumbosacral strain three and a half years later because 
that doesn't happen in medicine unless the patient gets hurt 
again. That's medicine. 
Q Doctor, my request of you was to tell us what 
Mr. Porss had before you joined him, and you came on with 
a statement that the hospitals mark a man with a lumbosacral 
Strain whether he has it or not. 
A I didn't say that. 
MR. STEARNS: Objection to the form of the ques- 
tion. 
THE COURT: Yes, Sustained, That's a speech 
and an argument. I sustain the objection, 
Please, Mr. Goldstein, proceed. 
2) To finish this up, Doctor, your report is only 
of the one day that you saw him, is that correct? 
A Right. 


Q Everything that you told this jury concerns the 


day of October 7, 1974 when you examined him, is that correct? 
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A That's part of it. I also said other things 
based upon this record: that you asked me about. 
THE COURT: He can't answer yes to that, 
Counselor. 
Q Doctor, that's exactly where we are getting 
into difficult. 
MR, STEARNS: Objection. 
THE COURT: That is not a question. You are 
arguing. 
Q Are you saying that anything that is in the 
hospital record on the basis of doctors examining Mr. 
P s for the three and a half-year period time after time 
are incorrect? 
MR. STEARNS: Objection, objection, objection. 


_.THE.COURT: Sustained. 


MR. GOLDSTEIN: What's wrong with that question, 


Judge? 
MR. STEARNS: It is pointless. 
THE COURT: The form of it. He is saying 
everything. 
Q Doctor, are you saying that anything in that 
record is inaccurate? | 
A I haven't made any comment one way or another 


about inaccuracies. I only made one statement which I 
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thought was so clear in this record, that at the beginning 
the doctors found an objective sign of tenderness in the 
muscle, and after that they did not do any more, and they 


made their diagnosis based upon subjective complaints. 


THE COURT: I think you have answered it, 
Doctor. 

Q And you don't disagree with their diagnoses, do 
you, Doctor? You kave no basis to disagree with i* uo 
you? 

THE COURT: He has already stated his differ- 
ences. 

@) Doctor, do you have any basis in point of fact 


for disagreeing with the diagnoses that were made by the 
examining physicians in the Public Health Service Hospital? 


MR. STEARNS: Objection. 


THE COURT: I suppose it has already been answered, 


Counselor. I think he has explained his position fully. 
MR. GOLDSTEIN: May I have ar answer to the 
question? 
THE COURT: No. The objection is sustained. 
MR. GOLDSTIEN: All right, Doctor. No further 
questions. 
THE COURT: Any redirect? 


MR. STEARNS: Just one question. 
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REDIRECT EXAMINATION 
BY MR. STEARNS: 

Q Doctor, just to illustrate, perhaps you did 
look at the records. They were given to you for your 
review, is that right? 


A Yes. 

Q You don't know what the condition of Mr. Porss 
was on August 6, for example, 1971, do you? 

A Of course not. 

Q But do you feel it proper for you to refer to 
a report of an orthopedist who made an examination on that 
day? 

A Well, that's what I did. 

Q In fact, you did exactly that. 
Now, wil? you just look at the orthopedic exam- 
read that? 


ination and 


THE COURT: On what date? The 6th of August? 


MR. STEARNS: August 6, 1971. 
A Orthopedic examination: 
Patient walking with the aid of two canes but 
he does not appear to be in any discomfort. 
MR. GOLDSTEIN: If your Honor please, can 
Dr. Lodico read that to himself? That's been read to the 


jury already. 
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THE COURT: No. He is asked to read it now. 
MR, GOLDSTEIN: It had been read already. 
THE COURT: Well, all right, let it be read 
again, 
MR. GOLDSTEIN: Well, then are we going to read 
all of the reports that are in evidence? 
THE COURT: No. This is one particular third. 
Now, you will have to limit your redirect questions to that. 
MR. STEARNS: To this report? 
MR. GOLDSTEIN: Does Dr. Lodico have to read it 
aloud in order to answer questions about it? 
THE COURT: That remains to be seen as to each 
question, Counselor. Your objections are overruled. 
A (Reading.) 
He moves around, dresses and undresses, and 
gets on and off the examining table with great agility. 
THE COURT: All right, that's enough. 
Q Now, is that significant, Doctor? 
A Of course. 


Q Do you feel that you are entitled to rely on 


that piece of news from an orthopedic consultant, or on that 


information? 


A Well, this is what this orthopedic consultant 


found when he did the examination on August 6 of 1971. 
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that right? 
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Lodico-redirect 


On August 6 of 1971 -- 


Well, to quote, he said “The patient has recovere 
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All right, get on to some other 


This, Doctor, orthopedic consultant found the 


man to be fit for duty and said he had a normal back, isn't 


from the low back strain sustained two months ago. No 


orthopedic condition is present at this time. 


fit for duty.” 


MR. STEARNS: 


RECROSS EXAMINATION 


BY MR. GOLDSTEIN: 


Q 


Patient is 


And Doctor, in November of 1971 when he was 


marked not fit for duty for a lumbosacral strain, you 


would accept that in the same vein, isn't that so? 


know what “the same vein" means. 


Q 


report of August 6, 1971 you would accept every other report 


of every other treating physician, or examining physician, 


MR. STEARNS: 


THE COURT: 


In the same way that you accepted Dr. Gianelli's 


Sustained in that form. 


I object to “In the same vein." 


I don't 


who saw Mr. Porss in the Public Health Service Hospital 


over a period extending some three and a half years? 
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9 | MR. STEARNS: Objection. 

3 | Q Isn't that true, Doctor? 

4 | THE COURT: Si ined. There is no reason 


5 || why the determinations of the Public Health Hospital people 
6 || is determinative at all. I sustain the objection. 


That is an implication from your question. 


8 || FURTHER REDIRECT EXAMINATION 
| 
9 | BY MR. STEARNS: 
10 Q Referring now to the -- 


1] THE COURT: I wisi you would complete your 


12 redirect, Counselor. 


13 MR. STEARNS: This is absolutely the last thing,™ 
4 | your Honor. 

5 || Q November 23rd, 1971 there was a disposition, 

i «6||)6|6“Disp. NF";- is that righ t? 

17} A Yes. 

18 Q At that time Mr. Porss was complaining of a . 
19 ! cough, was he not? 

20 |; A Yes. 


21 | THE COURT: You have gone all over that, 


22 Cojnselor. 

23 | Q And he. still has persistent low back pain, is | 
ii 

9A I that right? | 

5 THE COURT: All the record is in. | 
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Q Is that an example of a designation of duty 


Status based on complaints? 


A That's what I said before and that's what I 
Say now. 

FURTHER RECROSS EXAMINATION 
BY MR. GOLDSTEIN: 

Q And a designation of duty status based upon 
examination too, isn't it, Doctor? 

A Well, if there were objective findings, the 
doctor would have put them down. The fact that he didn't 
put them down shows that he did it on subjective complaints 
and he was made not fit on two things: 

No. 1, the cough secondary to his bronchitis, 
the other one is the lumbosacral strain. 

Q -.--Dector, where does it show in that -- 

THE COURT: Wait. It's not recross yet. 

are interfering with Mr. Stearns. 

Are you through? 

MR. GOLDSTEIN: He is finished. 

THE COURT: Now recross, a limited amount. 

Doctor, doesn't -- 

MR. STEARNS: I object to questioning the 
witness from a seated position. 


Q You look at that report and you are now telling 
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us that that report doesn't show any objective findings, 
that true? 
A That's exactly what I said. 
Q Does it show any subjective findings? 


A No subjective findings but complaints. 


"Patient stated persistent low back pain." 


That is a subjective complaint, 

Q Does that one report in that little area on that 
one page show any examination at all? 

A The report doesn't show but i* must be based 
upon an examination which was devoid of objective findinas. 

Q How do you know that, Doctor? 

A Because ali doctors do it the Say way. 

Q All doctors do it the same way? Is that what 
you are telling us? All doctors? 

A Have you ever seen a patient go to a doctor's 
office: = 

THE COURT: Don't ask him questions. He is 
not on the stand and he is not under oath. 

Q Doctor, why don't you just come right out and 
admit that you don't want to say that the man had a lumbo- 
sacral strain? 

MR. STEARNS: Objection. 


You take the one --~ 
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THE COURT: 


Sustained. 


| 
3 : MR. GOLDSTEIN: May I finish the question? 
4 | THE COURT: Yes. | 
5 | Q You take the one report of August 6, 1971 and | 
6 you wave that up, and you say "This is the one I believe," 
1 but you refuse to believe anything else that's in that | 
8 : record, the time after’time that the man was given a | 
9 || lumbosacral strain, not fit for duty status; isn't that | 
10 | so, Doctor? 
1 | MR. STEARNS: Objection. 
; 12 | THE COURT: Sustained. ) 
13 | MR. STEARNS: Once again, Mr. Goldstein was | 
14 shouting. : 
15 | MR. GOLDSTEIN: Absolutely. I am disgusted | 
i 
16 | by this. | 
17 | THE COURT: Let's excuse the witness then. . 
18 | (Witness excused.) : 
19 THE COURT: Now, the plaintiff has rested. | 
1) | Does the defendant rest? 
21 | MR. STEARNS: yes, sir. : 
22 THE COURT: Any rebuttal? 
23 MR. STEARNS: There is one other thing. | 
9A THE COURT: Well, get it in, Counselor, please. | 


MR, 


STFARNS: Goldstein called for a state- 


Mr. 
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have yesterday. 


ment of George © shmidt which I did not 


3 L now have it. I put it in front of Mr. Goldstein. 


4 || THE COURT: There it is. Let the record show 


5 that Mr. Stearns has handed to Mr. Goldstein the statement 


6 || of Mr. George Schmidt, is that right? 
MR. STEARNS: That's correct. 


8 MR, GOLDSTEIN: Thank you very much. 


9 THE COURT: Now I will ask again, has the plain- 
10 tiff rested? 


MR. GOLDSTEIN: I think, Judge, that there are 


10 1} 


I2 a couple of stipulations that we should get into the record. 


13 THE COURT: Put out anything else that is 


complete this case this afternoon. 


14 ap2ropriate. Let's 

15 It's nearly half-past four now. 

16 | I may say to the jury at this time that the 

7 | Court will not sit tomorrow, and you are excused from coming 
18 to the Court House tomorrow, and your next visit will be 


19 next Monday, the same place, at a little before 10 o'clock 


in the morning. Please continue to heed 


2h} MR. GOLDSTEIN: I assume we are aoing to finish 


22 the case on Monday, Judge? 

F 23 THE COURT: We will do the _+st we can. Part 
24 | of it will depend upon factors which are effected by what 
25 the attorneys do and how long they want to sum up. I will 
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speak to them aboyt that now. 

The jury will be available, the Court will be 
available, and I hope that we will finish the case. 
It depends on circumstances. 

Now, you may go and, as I say, come back Monday 
@ little before 10 o'clock. 

(The jury left the courtroom. Time noted 

4.15 p.m.) 

THE COURT: I am informed, Mr. Goldstein, that 
your requests were not handed into my clerk until this 
afternoon, 

MR. GOLDSTEIN: That is correct, sir. 


THE COURT: I think the rule provides that they 


are supposed to be filed one day -- is that right, Mr. Page -- 


! 
' 


before the case starts. You have been hounded almost every| 


day to get your requests in. Consequently, I shall not 
rule this afternoon on your requests. 
How about the defendant's requests? 


MR. PAGE: I have those, Judge. 


| 
| 


i 
| 
i 


THE COURT: I will rule on those. His requests 


were in at an appropriate time. Before that, however, I 


| 


want to have the proposed special verdict here, the origrinal 


marked by the clerk as a Court exhibit. 


(Court Exhibit 1 marked.) 
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THE COURT: I will ask my clerk oO pass out 
copies to counsel. 

Now, if there 3s any substantial error here, 
please speak of it. 

MR. STEARNS: Your Honor, I respectfully say 
that there is substantial error here. 

THE COURT: Which one is it? 

MR. STEARNS: Beginning with No. l. 

THE conFrr-s This is the negligence -- 

MR. STEARNS: The first question to the jury 
should be whether or not there was an accident. The 
tirst inscruction to the jury should be that they must 
believe that the accident described by plaintiff occurred. 

THE COURT: Well, that is an instruction. 

That is not a special verdict. 

MR. STEARNS: Well, the statement indicates -- 

THE COURT: Will you please tell me what you 
would have me say in Question No. 1 instead of what I have 
said? 

MR. STEARNS: Let me have a moment. please. 

(Pause.) 

MR. STEARNS: I would ask respectfully that the 
first question be that the jury be asked to determine 


whether or not the plaintiff had the accident that he 
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claimed on the ship on June 8, 1971... 

THE COURT: I am not going to do it that way, 
Counselor. 

No. 2. Is there anything there by you? 

MR. STEARNS: No, there is nothing objectionable 
about No. 2. 

THE COURT: 3. 

MR. STEARNS: 3 I don't believe is a'factor in 
the case. I don't believe that is an issue in the case. 
He didn't get hurt mceving the butterworthing machinery. 

THE COURT: I don't know what it is. It has. 
been a muidlcd-<up situation. 

MR. STEARNS: Your Honor, may I respectfully 
prepare, at least, suggested questions? 

THE. COURT: Yes, you may, if you will get them 
into my office by tomorrow noon. 

MR, STEARNS: By tomorrow noon. And I would 
reserve all my -- 

THE COURT: All right. Any objections from 
you, Mr. Goldstein? 

MR. GOLDSTEIN: Yes, sir. I have no argument 
at all, Judve, with the questions as they are. There may 
be some minor points of change of language but that doesn't 


concern me, What does bother me, Judge, is that I see 
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nothing here concerning the negligence of the plaintiff's 
co-workers. 
THE COURT: That is a matter for the charge, 
Counselor. 

MR. GOLDSTEIN: Judge, there is nothing here 
in the questions that tells this jury that they are 
supposed to make a determination on negligence on the basis 
of the failure of the co-workers to properly perform their 
duties. 

THE COURT: That will be in the charge, I said. 

1 am not going to insert a charge in these questions. 

MR. STEARNS: It is right in No. 2. 

“Has plaintiff proved by a fair preponderance 
of the credible evidence that the defendant was 
negligent because the other crew member with whom 
plaintiff was working in removing the butterworthing 
equipment negligently left go of the hose?" 

Now, this is typical of Mr. Goldstein's 

performance throughout this trial. 

THE COURT: Anything else, Mr. _ istein? 

We are going home soon. 
MR. GOLDSTEIN: No, Judge. 
THE COURT: At least I am. 


All right. Now, I will take the -- you have 
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the requests of defense counsel? | 

MR. PAGE: Yes, Judge. | 

é 

THE COURT: Do you have the defendant's requests? | 

MR. GOLDSTEIN: No, I do not, sir. 

THE COURT: Haven't you given Mr. Goldstein a 
copy, Mr. Stearns? 

MR. GO"DSTEIN: I have never had it, Judge. 

MR. STEARNS: I do not know but I believe not. 

THE COURT: Well, give it to him now, then. 

MR. STEARNS: Can I have his now? 

MR. GOLDSTEIN: I can give you mine as sown as | 
the Judge says that he will examine them and look at them. 

THE coneT:; I am not going to do it tonight. | 

MR. GOLDSTEIN: I understand that your Honor will 
do it Monday then? — 

THE COURT: I have to before you start to sum weil 

MR. GOLDSTEIN: Then here is a copy of mine | 
(handing). | 

THE COURT: Now do you have a copy? 

MR. GOLDSTEIN: No, Judge, I still do not have 
a copy of his. 

MR. STEARNS: I can go down to the 17th floor 
and make copies and give him a copy. 


THE COURT: I don't want to wait while you fuss 


| 
| 
| 
| 
| 
| 
| 
| 
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around making copies. I don't know why counsel can't 


ilake enough copies to go to the adversary. That is 


somewhat incredible. You can write this down and then 


you can get your copies. 

MR. GOLDSTEIN: Judge, your clerk has been kind 
enough to give me your copy. 

THE COURT: I don't have the defendant's requests 
here, Counselor. 

All right, I will read my rulings on the defend- 
ant's requests. Now get your paper and pencil out for 
this, Then you can compare it with the copy. 

refused except as charged. 

granted as charged, 

granted as charged. 

granted as charaed. 

received except as charged. 

granted as charged, 

refused except as chargea, 
is refused except as charged, 
is granted as charaed. 

No. 10 is granted as charged. 

No. ll is refused except as charged 

No. 12 is granted as charaed. 


No. 13 is granted as charged. 
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now. 


and cure: 


6&2 6 $v 


No. 14 is maintenance and cure, which is refused 


No. 15 is granted as charged. 


Now, the follow are refused as to maintenance 


16, 17, 18, 19, and 20 are refused. 

21 is MMC, meaning maintenance and cure. 
22 is rafused except as charged. 

I think that's all of them now. 

Now, are there any exceptions? 

First Mr. Stearns. 


MR. STEARNS: Well, your Honor, you are ahead 


of me because I am going too slow. 


going to be 


THE COURT: Well, take your time. 

MR. STEARNS: Thank you. 

THE COURT: J will wait a little wile. 

MR. STEARNS: Your Honor, for example, No. 5 is 
refused except as charged but -~ 

THE COURT: That's what I said, didn't I? 

MR. STEARNS: Yes, you did. 


Now, I except to this, and I except, of course, 


to all the refusals to charge except that I don't specific- 


ally know -- I mean, in an attempt to aid the Court as 


best I can here, specifically, the Court referring to the 
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language, the equipment, and in this case the number of 

men working was reasonably fit to permit plaintiff to work 

where he was in reasonable safety ~-- 

THE COURT: tI don't know what you mean. 5 is 
not granted as charged. It is refused except as charged. 
‘ertain parts of it are -- 

MR. STEARNS: What will not be charged. What 
part will not be charged? 

THE COURT: You will find out when you get the 
charge. You have a right to except then to anything that 
is improper in your opinion but not to make any more 
requests. 

MR. STEARNS: Well, the request is for a cherge 
in the form presented, including, of course, the second 
aspect of it, the consideration of the contract in force. 

THE COURT: What is that about a contract? 

MR. STEARNS: The second part of this, or the 
second aspect, in determining whether the number men 
assigned to the butterworthing operation was sufficient, 
you may consider the contract in force between plaintiff -- 

THE COURT: Is there anythina wrong with that? 

MR. STEARNS: No. 

THE COURT: Then all right, I will going to 


charge that. 
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MR. STEARNS: Then I think the Waldron case 
is fairly well stated in the beginning portion of No. 5. | 
And over to No. 7 -- 
THE COURT: And 7 I said is refused except as 
charged. 
MR. STEARNS: And I have nothing to add to the -- 
THE COURT: Well, obviously it is a common charge 
that if the injuries were caused solely by his own negligence|, 
that is, that the defendant is so -- | 
MR. STEARNS: Your Honor, may I interrupt? 
I need to make my motions if the plaintiff is now finished. 
THE COURT: Well, let's wait until we get this 
done. I haven't precluded you from making your motions. 
I will take your motions at the end of the case, of course. 
All right, do you have anything to say about the 
rulings? Say so now, if you can. 
MR. GOLDSTEIN: Judge, do I have the right to 
object to some of the things that were granted? 
THE COURT: Yes. Do you want to do it now 
or do you want time to do it? 
MR. GOLDSTEIN: I object to your Hono r's ruling 
On Question No. 4. 
THE COURT: Any others? 


MR. GOLDSTEIN: May I go on ‘to them one by one? 
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THE COURT: YT will 


me all of them. 


GOLDSTEIN: No. 4. 


COURT: What others? 


MR. GOLDSTEIN: I have No. 6 that I object tO. 


THE COURT: Any others? 


<OLDSTEIN: That is as far as I have read 


THE COURT: Well, read the rest of it so we can 


finish this up. 
STFARNS: Your Honor, I think it would be 


appropriate ~~ T have a motion which I am going to try to 


make 
it on the record 


THE COURT: I will let you put 


but let's finish this little thing 


MR. STEARNS: Do you want me to wait? 


That's what I indicated. 


THE COURT: Yes. 


If there are any others, you can tell me after 


the motion. 


Now, what is the motion? 


MR. STEARNS: Your Honor, of course we move at 


this time for a directed verdict on all the issues rasied 


by plaintiff's complaint on the ground that the fair pre- 


ponderance of the evidence requires 4 judgment for the 
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defendant. 

Now, specifically -- and I would refer to the 
specific interrogatories -- the claim of the plaintiff as 
it has been presented appears to be in two forms: 

One, the so-called Wal“ron cause of action for 
insufficient njmber of people to carry out the operation. 

Now, I think this has been disproved by plain- 
tiff's testimony itself, and I think we have to refer to 
the facts here to properly understand this. 

Of course, the butterworth plate is straddled 
by the so-called middleman who, in this case was Schmidt. 

Mr. Porss is on either his right or his left side handling 
a hose. Somebody is onthe other side of Schmidt with a 
line. 

Now, there is a suggestion in the testimony that 
there should have been a fourth man, and the further sugges- 
tion is present -- 

THE COURT: Isn't it a question of fact for the 
jury? 

MR. STEARNS: No, sir, it is not. I believe 
I can demonstrate that it is not. 

The fourth man's role suggested in this record 
is to stand behind Porss holding the hose and to flick the 


line out of Porss' way, so perhaps he might not stumble 
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presented 


move 


that been 


nas 


by anybody about the role of the fourth man, to 


the line out of the way. And of course, assuming a 


fourth man was required, or was proper, and it was negligent 


not to have a fourth man, this negligence, of course, because 


of the manner of the accident alleged, could rot be a 


proximate cause. [In other words, he did not stumble 


going backwards with the hose. He did not stagger or trip 


ver a hose that had beca left improperly behind him under- 


foct because of the absence of a fourth man. So the fourth 


man's role is irrelevant to plaintiff's case for Liability. 
the whole Waldron cause of action is fatally defective. 

THE COURT: [I wish I could agree with you but I 
can't, and I think there is enough to go to the jury, and 
I shall have to deny that motion for a directed verdict on 


1e@ insufficiency matter. 


' 

MR. STEARNS: As I say respectfully, your 
Honor, the only case here is for Mr. Goldstein -- 

THE COURT: Any other motion? Make your 
motion. 

MR. STEARNS: Yes. My other motion, of 
course, 1s, as I stated before, to dismiss the case in its 


entirety, the negligence case, on the ground that there is 
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no proof of any negligence either in the Waldron context 
or in the context of there being adequate proof for this 


jury that the letting go was negligence. 


THE COURT: There may be substantial doubt about 


it but I can't say that there is no evidence, and I will 
have to deny your motion. 
| MR. STEARNS: As far as the medical matters and 

the damges are concerned, I heard no testimony from Dr. 
Seaman of any, connecting any period of disability to any- 
thing that he found on either of his two examinations. 

THF COURT: You mean as to the lost wages? 

MR. STEARNS: Lost wages, particularly lost 
future wages, wages since April 14, 1972. I didn't hear 


that testimony. 


| 


THE COURT: He testified as to future conditions, 


I suppose, referring to pain, suffering and disability, 
perhaps, but it was rather vague, that's true. 

MR. STEARNS: And there is andther thing. 
During cross-examination Mr. Goldstein said, "I have no 
quarrel with your findings on October 7, 1974." 

He said that to Dr. Lodico. That is an 
admission, as far as I'm concerned, I think, that there is 
no claim of permanent injury beyond any doubt. 


MR. GOLDSTEIN: Who said that? 
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MR. STEARNS You said that 

MR. GOLDSTEIN: tr dita not. I said -- 

MR. ST! NS ou said, "I have no quarrel with 
‘Our findings on that dat “s 

MR. GOLDSTEIN: Right 

MI STFARNS: You aA e then? 

MR. GOLDSTEIN: That on that day -- 

MR. STEARNS He was cured on that date. 

MR. GOLDSTEIN: «= No. I didn't si he was cured. 

MR. STEARNS: That was your statement. 


with reasonable certa 
You have all of 


other causes, other d 


quent, physical diffi 
substantial question 
may be 
that is, the alleged 

attorney would, by Mo 
statement. from the pl 
was an inability to w 
loss for that period. 


Do you un 


MR. 
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THE COURT: 


substantial qué 


GOLDS’ 


He did say that he could testify 


inty. That is something else again. 
reports, some of the reports revealinc 
ifficulties prior and perhaps subse- 
culties, and there may be a very 

about anything in the future. There 


stion about the parts or the areas, 


nast lost and I wish each 


wages, 


nday morning, turn in to me a written 


aintiff as to what period he says there 


ork, and the computed amount of alleged 


lerstand me, Mr. Goldstein? 


Judqe We had made a 
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“ list yesterday which I can't locate now and -- 
3 THE COURT: Well, locate it and het it to mae 
4 by Monday morning. 
5 MR. GOLDSTEIN: It is a list of all o f the ) 
6 plaintiff's work record from 19 ia | 
7 THE COURT: That's not what I want. I want 
8 your claims as to the period when you say the proof shows | 
9 he was unable to work and lost wages for that period. | 
10 | That's all. It's simple enough. 
ll | MR. GOLDSTEIN: All right, Judge. ! 
12 THE COURT: And give a copy to your adversary. | 
13 MR. STEARNS: Your Honor, my major legal 
4 argument now, and I think it's a good one, is that the : 
15 Waldron cause of action must fail because of proximate 
16 caustion to the alleged accident. 
17 THE CURT: When will you submit? Tomorrow? 
18 MR. STEARNS: Certainly by tomorrow. | 
19 THE COURT: Tomorrow by 2 o'clock. 
20 MR. STEARNS: All right, your Honor. 
21 : MR. GOLDSTEIN: Will I get a copy of it? | 
MR. STEARNS: Sure. | 
23 THE COURT: Yes, I direct that he serve you with | 
2 a copy. I direct that if there is an answering ieaau 
rs) | you give me a copy and give your adversary a copy. | 
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3 MR. GOLDSTEIN: Will your Honor bear with me 


4 for just a moment? I am looking for that listing. 

5 MR. STFARNS: That listing wouldn't supply 

6 the information that the Judge seeks. 

7 MR. GOLDSTEIN: No, but it is something that is 

in the case, and I want to put it on the record hecause 
| 

g it will clear us up for Monday so that we can get right on 

10 with this business on Monday. This is just one of those 

1] things that is hanging arovu 77. 

12 THE COURT: Well, it is hanging around for a 

13 long time, Counselor. This is the fourth day of this 

14 trial. 

15 MR. GOLDSTEIN: Judge, I'm sorry, I can't seen 

16 to locate it, and I don't know why. 

17 THE COURT: It doesn't fill the purpose anyway 
18 even if you find it. 
19 Now, want to know how much time you want, Mr. 
| 

20 Stearns, for your summation. 

21 | MR. STEARNS: One hour, your Honor. 

22 THE COURT: How much time do you want, Mr, 

23 Goldstein: Is thi enough for you? 

24 MR, GOLDSTEIN: I'm not quite sure, Judqe. 

25 THE COURT: Well, you answer me now. I will 
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pass on it if you do n't know, and I will assume that an 
hour is enough for you. 

MR. GOLDSTEIN: I would ask for an hour and a 
half. 

THE COURT: No. I think an hour is enough for 
you. Make it an hour. 

MR. GOLDSTETN: Will your Honor be flexible on 
that hour? 

THE COURT: Well, I won't cut you down at the 
exact minure, no. 

MR. GOLDSTEIN: Okay. 


THE COURT: But I m not going to take much 


time with this. You have the last chance here. He can't 


come back on rebuttal. 

MR. GOLDSTEIN: Fine, Judge. 

Your Honor has to appreciate, though, that I 
have to discuss damages in terms of money. 

THE COMRT: So does he. 

MR. GOLDSTEIN: No, Judge, he doesn't really. 
All he really has to do is talk about negliqence or the 
Lack of negligence. 

MR. STEARNS: . Thank you for teliing me what I 


am going to have to do. 


MR. GOLDSTEIN: And after that his job is almost 
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THE COURT: qe you may be a little surprised. 


I don't Know. 
MR. GOLDSTEIN: Conceivably. I have been 
surprised before, Judge. 
THE COURT: I think you might be surprised on 


that one. 


(Adjourned to Monday, April 14, 1975, at 


10 o'clock a.m.) 
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THE COURT: Now, Mr. Goldstein, for the plaintiff. 


MR. GOLDSTEIN: Thank you, your Honor. 
Good morning, ladies and gentlemen. We have had a 
very, very trying week. You know that it has not been a 


quiet week; it has not been a week that you would normally 


expect to find in a court house, but you know also that 
every man is entitled to an attorney to help him and to pro- | 
tect him. That is the right of every one of us, both you, | 
me and Mr. Porss, and if I felt at any time -- and I did, 
and you know it -- that in some way the matter was not being 
handled evenhandedly, giving the plaintiff -- 

THE COURT: You may disregard that, members of the 


jury, and you will continue, Mr. Goldstein, without such 


| 
| 
| 
| 
| 
allusions. | 
MR. GOLDSTEIN: Then you know it is my duty to act | 
as I see fit for the best purposes of my client, and you would| 
want the same, | 
Now, if I have in any way offended anybody while | 
I strove, during the course of the week, to protect Mr. Porss'| 
rights, for that I am sorry, because you should not have had | 
to be put to that burden and to see what went on this last 
week. However, these are the things that existed. | 
You have your opinions by this time about this 


| 
| 
trial, and there is very, very little that I can say to you 
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in terms of the way the case was tried that will -- 
THE COURT: You may disregard that. Please qo on 
with your argument on this summation. 4 
MR. GOLDSTEIN: Very well. 
Let us talk about Mr. Porss. Mr. Porss, so Mr. 
Stearns would have you believe, decides to defraud the ship- 
ping company, and he says that Mr. Porss created -- creates 
~~ out of his own mind an accident. 


Now, if I were creating an accident for which I 


front of two or three people, who would be testifying against | 


sought money, I wouldn't create an accident that occurred in 


| 
| 
| 


me. I would create an accident whereby perhaps, as I walk 
along the deck alone, late at night, I might slip on some 
0il on the deck without any witnesses, go over to the first 
mate or to my superior officer and say, "Listen, Joe, I just 
slipped on the deck." “Where did it happen, Mr. Porss?”" 
"Oh, it happened all the way out there, where nobody else 
was at the time." 

And then, of course, the situation would continue 
when hewould ultimately go before doctors in the Public Health 
Service. 

But, no. Mr. Stearns would have you believe that 


Mr. Porss is so shrewd, so shrewd that he wanted to defraud 


the shipping company and create this thing out of his own 
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| 
EBP 3 ‘ | 
imagination, and, on the other hand, he is so dumb that he | 
tells you that the witnesses were all there, all the witnesses 
who would testify against him. 

Of course, you have to decide whether you think | 
that Mr. Porss, on the other hand, was shrewd enough to carry 
this thing off and never be caught until this time and so | 
dumb that he did it in front of three witnesses. | 

Okay. | 

I suggest to you that this accident happened. I 
suggest to you that the shipping company knew that it hap- | 
pened, and I suggest to you that the proof is in the record. | 

Do you remember that we talked about the report of | 
M.. Antoniou, and that was marked as an exhibit, and it is | 
Defendant's Exhibit E, if you remember, and remember we talke 
about the date that the statement was taken, and in the upper 
left hand corner you see, "Statement taken" above a word 
"On the Overseas Aleutian" on 6/18/71, some ten days after 
the accident? 

< And do you recall there was a statement by Mr. 


Wherrity, which I wasn't allowed to get in but which you 


know ‘was prepared by -- 
MR. STEARNS: I object. 
THE COURT: You will disregard that. Only the 


admitted evidence is to be considered by you. 
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Mr. Goldstein, you will not refer to Wherrity's 


statement, which was not admitted. 

MR. GOLDSTEIN: I am not talking about referring 
to. Lt. I am not talking about reading it. I am talking 
about the fact that there is such a statement, and to that 
I can refer, because that is in the answers to the interroga- 
tories. 

THE COURT: I instruct the jury not to take any 
notice of this statement. 

Now, you go ahead. 

MR. GOLDSTEIN: The statement is there. I cannot 
read it to you. I cannot get it in. I wanted to. I cannot. 

MR. STEARNS: Objection, your Honor, for the record 
of this trial. This is an absolutely impudent disregard of 
the Court's rules. 

THE COURT: The Court rules that there may be an 
appeal of the Court's rulings, but at this time those rulings 
must bind the parties, and they bind you. 

MR. GOLDSTEIN: So that there’ should be no question 
about it, there will be an appeal. 

THE COURT: Disregard that. 

That is absolutely out of order, counsel. You 
proceed and abstain from these side remarks, so to speak. 


MR. GOLDSTEIN: fo that we talk about what the 
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defendant did, and I show you that the defendant, by the time 
ten days had gone by, had in fact investigated the case, had 
in fact obtained this statement from Mr. Antoniou, taken some 
tendays after the accident. 
Now, Mr. Stearns says that Mr. Porss never reported 


the accident, and of course you know that Mr. Antoniou 


| 


testified in iis deposition, under oath,that Mr. Porss told 


him about it at nine-thirty that night, when Mr. Porss -- whe 
he said he went over to Mr. Porss and wanted Mr. Porss to 
become the center man in this thing, and Mr. Porss, "My 
back hurts me." 

So Mr. Anconiou knew at that time, so that there 
was a report. 

And the next day, when Mr. Porss first realized 
how bad this situation had become and that he couldn't get 
out of bed, he then reported it to the first mate, who was 
the medical officer on board the ship. So that when you 


talk about Mr. Porss not reporting the accident, it is simply 


SE aE a Ne 


not so. He reported the accident to his superior officer at 
the time of the job. He reported the accident, or, in fact, 
he reported that his back hurt, and he couldn't work properly 
in that ce ter position, and he reported when he found out 
how bad the situation was, the next day he reported to the 


first officer for medical treatment, and he was treated 
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medically aboard the ship. 

You remember he said ~- and Mr. Stearns never 
brovght in anything against it ~-- he said that he was given 
both analgesics, pain killers, and he was given some ointment 
to rub in, and he did. And you remember Mr. Porss was off 
duty from that time on -- that's the morning of the 9th -- 
until he got off the ship, on the llth, when the ship reached 
New Orleans. 

Now, what is unusual about that situation? Where 
can Mr. Stearns point and say that Mr. Porss was trving to 
hide what happened to him? As you heard him say, he said 
that Mr. Porss was trying to hide this thing until he got 
off the ship. Well, he wasn't. He reported it to Mr. 
Antoniou right at the time. He reported it to the chief 
mate the morning after. He underwent medical treatment on 
the ship all of that time until he finally got off the 
ship, and then, when he got into the hospital in New 
Orleans, he went right over to the doctor and told him that, 
too. And it's the same story. 

Now, if you want to talk about what. an admitt: 9 


person in a hospital puts down in a hospital record, I 


no objection. If Mr. Porss had said, "Listen: in April 


of this year, while I was in a rowboat I fell down and I 


hurt myself," and then they come in and they say, “Listen, 
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this is what Mr. Porss told the admitting doctor, that the “adil 
accident didn't happen on June 8th, 1971; it happened in | 
April; that it didn't happen on the Overseas Aleutian; and | 
he fell down not while doing a Butterworthing operation", then 
I can say, “Hey, you've got a right to think about this thing. ! 
But what did Mr. Porss tell them? Every day, not | 
only in New Orleans but in New York, he told them that the | 
accident happened on June 8, 1971 aboard the Overseas 
Aleutian while he was working with the hose, and whether you | 
call it pulling or towing or anything else, this is subject a 
what these admitting people wrote down. | 
I haven't got the slightest idea of how much muna! 
tion or experience or knowledge they have about these things, | 
and Mr. Porss doesn't know, because he doesn't know what they | 
wrote down. They don't ask him, "Say, is this exactly what | 
you say the story is?" He te’ls them, and they write it ‘alii, 
and ultimately, four years later, you hear what they wrote | 


down. 


| 
Now, all I can suggest to you -- and you must take 


this on your own experience, because I can't tell you, and 
Mr. Stearns can't tell you and neither can the Judge tell 
you, by the way. You have to decide whether or not Mr. 
Porss told substantially what hapr ned, told all of these 


| 
| 
various admitting people in the hospital what happened to him | 
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substantially, and if you find that he did substantially 
tell what happened to him, that is, not about the accident, 
because they didn't care about the accident. They were 
doctors. They wanted to know in what way was he hurt. Why 
it happened or anything else -- that's not their purpose. 
They couldn't care less. They wanted to know, "How did you 
get hurt?" 

And he tells them, "I was working with the hose. 


I was pulled, and that's how I got hurt," and he mentioned 


all of the details substantially, corroborating everything he 


said aboard the ship. That's what you have to piece together. 


Now let me show you what else you have to piece 
together. Mr. Porss suggested that the blame for this is 
on two people plus one person more. He suggests, number one, 
that Mr. Antoniou, who is his superior, did not provide him 
with the proper number of men. Okay. Now, Mr. Antoniou, 
under oath, testified that he always had three men there. 
But I suggest to you that, more important than what Mr. 
Antoniou testified to under oath, after he had been prepared 
to testify by an attorney -- 

MR. STEARNS: Objection. 

2%. GOLDSTEIN: This is the statement of Mr. 

Antoniou that was taken of him some ten days after the 


accident, and he says specifically that he had twe men with 
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him: Mr. Smith and Mr. Porss, and nobody else. Nobodv else. 
And he says it clearly, and you can read it. This is in 
evidence. It is Defendant's Exhibit E,and it is for your 
reading, and I suggest to you that if you want to read the 
truth of what happened here, you read Mr. Antoniou, the de- 
fendant's own witness' testimony, because they brought him 
in for his deposition; it was his deposition that they 

took and that I cross-examined him on, becaus: they wanted 
him to say, to change his story just a little bit to say 
that there were three men there. 

MR. STEARNS: Objection, your Honor. It refers to 
attorneys in a kind of personal way. 

MR. GOLDSTEIN: I think Mr. Stearns mentioned them 
by name about six times. I think I can mention his name - 

THE COURT: It is not mentioning itself; it is 
how you mention it. 

MR. GOLDSTEIN: Yes; I know, Judge. So many things 
I know. 

Okay. 

THE CO! °%T: Proceed. 

MR. GOLDSTZIN: Because Mr. Stearns calls « case 
preposterous, and because he tells you that it silly doesn't 
make it prepcsterous or silly. It simply means that he is 
doing his job as an employee of a law firm defending this 
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ipping company, and I would expect him to use thoss 


or other words. 

Please, don't be misled by that. You are to dis- 
cuss among yourselves the facts of tris case, all of the 
evidence that was brought to bear in this matter by both Mr. 


Stearns and mvself. 


J PF) 
yi | | 
I know it i rather hard because of what happened 
during the course of the week in the battles in this court- 
room, but the fact remains that vovur situation is to determine 
the facts of this case, to determine the truth or non-truth . 


of what Mr. Porss has told you and what all of the other 
people who came to testify have «sold you. 

Now, I have no argumen= with ied tonne, none at 
all. Mr. Isaec is employed by a shipping company, and he 
tells you that. the hose when dry and weighed weighs 118 
pounds, and he says, "Well, you have to take about half of 
that to determine what forty feet would weigh, because that 
was a seventy-five-foot hose, and I can understand that that 
is reasonable, reasonably accurate mathematically, and then 
this weighs thirty-five and a half pounds, and I can under- 
stand that. 

But you remember that Mr. Stearns told you two or 
three times that Mr. rorss said it weighed four to five hundred 


| 


pounds. Number one, Mr. Porss never said four to five 
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hundred pounds. Second of all, it ‘s quite obvious that Mr. 
Porss was talking about a situation where there was water in 
the hose. 
You also remember that Mr. Antoniou said that hose 
must be empty, and on page -- 
MR. STEARNS: Your Honor, there is absolutely no 
testimony on this. 
THE COURT: The jury wiil have to recollect that. 
I cannot sustain an ebjection like that. These are claims: 
of course on each side. You have tm determine what the facts 
are. 
MR. GOLDSTEIN: Page 21 of Mr. Antoniou -- and 
Mr. Stearns read this: 
*O The hose is drained when you are pulling it up; 
is that right? 
a Right. It should be completely empty.” 
And on page 20, on the question that I asked Mr. 
Antoniou: 
"Q Can two men pull up the machine at the same time? 
"A It's impossible." 
Now, we have heard a lot of situations, a lot of 
stories here about what that fourth man is doing there. 
Number one, let me tell you what the third man is doing 


there, because Mr. Stearns tries to take that third man out 
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of this situation. He says, "Well, what's the difference 
if the line men stepped on the line?" That doesn't mate 
any difference, because that's the area that comes a‘'ar he 
has pulled? 

Let me tell you what the situation is, and if I 
may I am going to stand up on the desk, where you can see my 
feet, because if the line is being pulled because of the 
hose going back into the hold, into this tank,and a man does 
not step on the line, then it means that he has the entire 
pressure or the entire weight of the hose and the line 
racing through his fingers, too. 

If he had put his foot on the line at a point 
after his hands, then he has an alternative way of holding 
that. 

Now, this isn't something where you say, "Well, he 
doesn't have to put his foot on the line every time." And 
I suggest ti you that it means just that, because i is 
exactly what it is meant to be: a safety factor. It is 
another security device to hold the line and the hose, not 
during the pulling up but just in case what happened here 
does happen: that is, the hose does start to slide,and it 
does start to go out of control, and there you have a man 
with his foot not on the line. He is absolutely powerless 


to stop that hose from pouring back into the hold. 
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job because he didn't have his foot on the line, then the 
third man holding the hose that's pouring back, he's got 


everything on his back. There is nothing that he can dc to 


stop the hose. 


The only thing that might have helped him, because 


it would have at least given two men to hold that hose, would 


be if there was a fourth man. 

Now, I know that the fourth man is there only to 
get rid of the hose so that it doesn't entangle around the 
third man's leg. Of course, that's so. But the fact re- 
Mains that if the job of that fourth man was to flake that 
line out, as: the language goes, are you going to tell me or 


does Mr. Stearns suggest to you that that fourth man, if he 


Saw what was happening, would not have the duty to grab hold 


of that hose together with Mr. Porss, who was the hose man, an 


hold that thing in Place and hold ita@md stop it from going 
down into the hold? 

Mr. Stearns suggests to you that the fourth man 
doesn't do anything here. He is a saiety man. That's exactly 
the reason. That's why the union rules call for safety men. 


That's why Mr. Antoniou said that a fourth man is sometimes 


necessary. That's why Mr. Smith says that, yes, a fourth man 


is necessary. 
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This is the deposition of Mr. Smith, and this is, 
again, a question read by Mr. Stearns: 
“9 Is there room for a fourth man? 
“2 Yes, but it is not a necessity. 
sh That means that it is not *equired? 
"A Yes, but it is not a necessity, and the only time 
a fourth man would be coming is if the hose is getting piled 


up behind the man who is using the strain, and he will just 


stretch it out." 

So what we have is a situation where three men can 
pull it up, if all of them do their job, but you have a 
safety man back there, cleaning the footing area for that 
third man, getting rid of the extra hose, and he is a man 


who could have at least taken on half of the weight of the 


hose going back into the tank with Mr. Porss at the time that 


this accident happened. 

But, no, there was no third man. The second man 
didn't put his foot on the line. And Mr. Smith, the center 
man, allowed the entire hose to slip back. That's what Ze 
was, and I brought it back toyou in the reverse order. 

Smith allowed the hose to slip back lecause he 
didn't grip it, and you remember smith saying, "Well, you 
don't grip it; you just sort of cradle it in your hand. You 


don't grip it." So that there is really nothing that Smith 
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can do, because he doesn't grip the hose. There is nohold 


know what happened? Does that mean he doesn't know that he 


on the hose. 
4 | He talked about the real stress being taken up by 
5 | the line man and by the hose man. Now, if _ line man doesn' 
6 | take up his stress and everything is thrown onto the hose 
7 man, who was ia his case Porss, you have an accident,and 
8 | that's exactly what happened, pure and simple. 
9 Now, Mr. Stearns says that, "Well, Mr. Porss really 
10 has no experience. He doesn't know what happened here." 
1] I agree. He has no experience. Does that mean he doesn't 
4 


felt the hose slipping forward, back into the hold? And he 


doesn't know that he was driven forward trying tc hold the 


15 hose from stopping? 


17 | technicalities. He tells you that that hose weighed from 


| 
| 
| 
| 
| 
| 
| 
16 That's all he knows. He doesn't have to know the 
18 three to five hundred pounds, and he's telling you that it | 
19 had water in it, because the hose, as you know, weighs half 
20 of 118 wounds. There's only fifty-nine plus the thirty-five 
rat for the machine. That, all in all, is less than a hundred 
pounds, and if that thing weighed three to five hundred | 
pounds and if Mr. Porss was caused alone to try to stop that : 


fron going back into the hold, then there is in fact liability | 


Rg FSF BB RB 


here, because you heard Mr. Antoniou, and you heard Mr. Smith 
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say that that hose should be empty -- empty -- of water, that 


they allow it to drain, and the question in your mind is 


fact, if they had allowed it to drain, whether or not this 


accident would ever have ‘:appened. 


| 
| 
| 
| 
whether or not in fact they did allow it to drain, and, in | 
| 


I suggest to you that that is exactly what the cause 
of this accident is, that the water was not allowed to drain 
out, that the weight of the hose, the machine and water -- 


water, which weighs sixty-two and a half pounds a cubic foot yi 


MR. STEARNS: Objection. There is no testimony to 


that. 


GOLDSTEIN: Mr. Stearns agreed that it did. 
STEARNS: I. @26 not. 


COURT: All right. The jury will have to re- 


MR. GOLDSTEIN: -=- and that the weight of the water 
in the hose, because it wasn't allowed to drain out, is what 
pulled a heavy piece of equipment down into the hold and Mr. 
Porss with it, and that's how this accident happened, and 
that's why it happened, and that's why I suggest, with all 


respectfulness, that is why you should find in favor of Mr. 


a 


Porss in this case. 
Now, Mr. Porss goes into the Public Health Service 


Hospital) in New Orleans. He tells them what happened. They 
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treat him, and they find that there is an acute lumbosacral 


strain, and they send him back to New York, because they mark 
him fit for travel but not fit for duty, and he goes back 
to New York, which is his home town, and he goes into the 
Public Health Service in Houston Street, and you heard him 
call it “Hewston" Street. You know in New York it's 
"House-ton" Street, but in the rest of the world it's 
"HeWston" Street. And he gets treated. 

Now, let me read this to you, because all of this 
record that I am going to read to you is in the medical secieiedle 
that you have a right to read. Those are all in evidence. 


I want you to read the dates and the reasons why Mr. Porss 


| 
| 
| 
was either fit for duty or not fit for duty. | 
In each and every time during the period from 1971 | 
up to September 26, 1972 -- | 
THE COURT: This, of course, encroaches on the | 
maintenance and cure case. 
MR. GOLDSTEIN: This is a question of status of this 
man during the course -- 
THE COURT: That is all that the jury may comprehend 
or consider. 
MR. GOLDSTEIN: Right. That's correct. But they 
do have the right to consider credibility. 
MR. STEARNS: Your Honor, I would suggest that if 
‘tead of reading from shorthand notes Mr. Goldstein would 
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read from the actual record, all this would be clearer. He 
says -- 


THE COURT: Read from the record, counsel. 


MR. GOLDSTEIN: If your Honor please, can I read 


| from what I want to read from and suggest -- 


THE COURT: You may read from what you want to. | 


MR. GOLDSTEIN: Fine. And suggest to the jury ssh 
they can check on any part of it. 

THE COURT: Yes, yes. Go ahead. 

MR. GOLDSTEIN: That is exactly what I did. 

THE COURT: And I think they should examine these 


hospital records. 


! MR. GOLDSTEIN: I suggested to them that thev should 
do that. 
THE COURT: Yes. Well, I join in your suggestion. 
MR. GOLDSTEIN: Very good, sir. I thank you very 


much, 


THE COURT: More than that. 


MR. GOLDSTEIN: May I suggest again that you can 


He is marked unfit for duty from 6/12, when he first went 


| 
check each and every one of these dates if you want to. 
into New Orleans, until 6/18, when he was sent hom from New | 


Orleans, not fit. 
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unfit. That is not fit. With a lumbosacral strain on 6/21, 


EBP 19 


when he comes into the Publis Health Service in New York, 
he is marked unfit. He is marked unfit on 7/19/1971 with 
a lumbosacral strain. He is then marked fit for duty with 
a return visit -- R.T.C. -- and you remember there was 
some discussion about what that means, but the first word is 
"return". I know that. 

That's on August 6, 1971. 

Now, if you remember, he goes back during September 
ani October, but that was for bronchitis. That was for 
the cold that he hac, and you rememb Mr. Stearns made a 
big deal about that. We are not suggesting that he was unfit 
for duty for his back during that period, but when you get 
down to 11/23, you find that he was marked unfit for duty 
with a lumbosacral strain. 

He was marked unfit for duty with a lumbesacral 
strain on December 2, 1971, and on January 11, 1972, and on 


February 1, 1972 and on February 5, 1972 -=- all marked un- 


fit for duty, each and every time that he went back there. 
And then he was marked fit for duty on 3/10, if 
your Honor please, again with an RTC after it, to return. 
And he was marked fit for duty again RTC on 4/21 
and again on 7/20, and then he was marked not fit for 


duty on 8?717,1972 for his back, and then he was marked fit 
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for duty on September 26, 1972,with the words "R.V. in three 
months". Return visit, three months. 

So that it is quite obvious that although Mr. 
Porss was marked, although sometimes fit for duty during 
that period, he was always asked to report back. He was 
always asked to be looked at by the doctors. The doctors 
asked that he return. He was never completely discharged, 
not to retviia. 

He was marked fit for duty sometimes. He was 
marked unfit for duty at other times, and it is for you to 
Say exactly what his condition is, and the only way that I 
know that you can say it is by reading whatever you feel 
like reading from those records: by taking Dr. Seaman and 
by taking Dr. Lodico and putting it all together. 

1 am not suggesting to anybody that you have an 
easy job. I am suggesting to you in fact that you have a 
tough job. It is a job that is very, very important to Mr. 
Porss because he has lost a lect of wages and a lot of time 
at sea, and it is something that you must consider this one 
time only. 

"Just remember, if you hold that well, Mr. Porss,‘ 
we can see you being hurt for a certain amount of time, but 
we can't see you being hurt in the future." 

Well, we can't come back in the future. Not only 


do we have to find out whether or not somebody was wrong in 
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causing the accident; not only do you have to find out what 
Mr. Pors*' losses are up to this date, but you have to 
determine what his lesses are in the future, and that is 
even more of a difficult job, and yet you have to do it, 
because that is what the jury system requires of the jury 
and what it requires of you. You have sworn to uphold your 


duty. Well, then, you have to take that bull by the horns, 


so to speak, and go into that back room and decide what you waht 


to do about this accident for past, for present and future. 

Now, I want to find out a couple of things. 

If we suggested to you that Mr. Smith really 
didn't work with Mr. Porss, I think I would be some kind of 
a damned fool to suggest that. 

THE COURT: May I have that again? 

MR. GOLDSTEIN: I said I think I would be some 
kind of a damned fool if I suggested that. 

THE COURT: I know what you suggested, but read the 
entire statement, the last sentence or so. 

(Record read.) 

THE COURT: All right. We will leave it that way 
as it stands. 

MR. GOLDSTEIN: But you will remember one thing: 


Mr. Porss was on that ship for two days, working, from the 


6th, when he got on the shop, until the 8th, when he «as hurt. 
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He then remained in his bunk for three mor. days 
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and went off the ship. I don't know whom he met and whom 


he didn't meet, and I don't know how many friends he made 
in thor2 two days that he was working or not. You've got to 
decide, seeing Mr. Porss, *ow many people you think that 
+ really knew and who really knew Mr. Porss, or was he 
somebody who just got on to a ship two days back in June of | 
1971, came on, and in a couple of days he was off, and that was 
the end of Mr. Porss -- just like somebody who came in in a 
fog, so to speak. 

I don't know the answer to these things. I am 


not suggesting to you anything. I am suggesting only that 


it is something for you to consider whether or not these men 
really knew whom they were working with and whether or not 
Mr. Porss really knew whom he was working with. | 
I never suggested that it had to be one man and one | 
man only who did t.2 work at one particular time. I know 
this. Mr. Antoniou says that four machines work at one | 
time. I know that Mr. Antoniou said that he was working, 
as I recall it, from 0600 that morning until 2300, and Mr. 
Porss was working only from 0800, as I remember it, to 2300. 
So that's only five hours out of the total amount of about 
eighteen hours that Mr. Antoniou said that he was working 


on these machines. 
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I know this: that Mr. Antoniou said that, "During 
that time I only had two men working with me," and he 
mentioned one as being Mr. Porss, and he nentioned the other 
One as being Mr. Smith, and he never mentioned Mr. Wherrity 
at all, and so in order to tell you or to teil somebody “that, 
"I'm not at fault. I didn't order too few men to come over 
here," he tells you that he was the third man. He did all of 
the work, and never does he suggest that he brought in a 
fourth man to do the work, but on his deposition he tells you 
that, "Well, from time to time it's a good idea to have some- 
body flake the line away from the third man, the hoseman." 

You have got to decide whether or not you think 
that Mr. Antoniou was doing nothing more than defending him- 
self. He is not a party to tnis suit, but he has his own 
pride as a worker, and he was really being told point-blank, 
"Mr. Antoniou, you loused it up here. You only brought in 
two men, and you should have bronqht in three." And he 
knows it. 

MR. STEARNS: Your Honor, can I object to this 
argument, which is absolutely contrary to what plaintiff has 
testified to? 

THE COURT: The jury will still have to pass on the 
facts. I regret that it becomes necessary to have these 


interruptions, too, although I can understand it. 
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MR. GOLDSTEIN: 


ment that he only brought in two men, and now he is called 
upon to explain why he didn't have three men and, in fact, 
why he didn't have a fourth man there. 

So he tells you, “Well, I was the third man. I 
worked, myself, and therefore we complied with the union 


regulations." 


And he tells you in his own state- 


The question is, really, how much money Mr. Antoniou 


was trying to save for the shipping company by only bringing 
in two men on overtime work instead of three men on overtime 
work, and how much he was trying to show that he was helping 


out the shipping company, which he favors when he is working 


for them. 


Mr. Stearns tells you that, "Well, Mr. Antoniou 


isn't working for us now," but he was working for them then, 


and he was working for them then when he wrote this state- 
mer.t, and that's when he was trying to protect himself, so 
that he comes in later on, and he says, "Three was three 
en. I was in fact the third man." 

And he never brings on a fourth man, and, as a 


matter of fact, he never even brings on a third man, and 


that's what you can read out of his statement, and I suggest 


to you very strongly at that is evactly what you do. Read 


Mr. Antoniou's statement and see what he himself, the 
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Bo'sun, the superior officer on thet particular operation, 


says about that operation, and then you tell me if that 
ship didn't do anything wrong. 

THE COURT: All right, counsel. You have covered 
that phase, I think. 

MR. GOLDSTEIN: In terms of wages -- by the way, I 
don't know if I mentioned it, but during the course of all 
of the time that Mr. Porss was at the Public Heaith Service 
Hospital, he was also prescribed a corset by the Public Health 
Service doctors. Not Only was he prescribed a corset, but 
isn't it interesting that he was prescribed a corset on one 
of the days that he was ‘arked fit for duty? They gave him 
a corset to do work, the lumbosacral corset -- right on the 
record. Read it, and you will see. I saw it. 

So that when you talk about whether or not this | 
entire thing happened, whether or not Mr. Porss went to | 
the Public Health Service Hospital, whether or not he was | 
marked unfit for duty for that period of time from June onkst | 
September of 1972, over . vear, almost a year and a half, you 
have to at least give consideration to all of the times 
that Leroy Porss went to that hospita);- all the times that 


he was examined by a doctor, all of the times he was marked 


unfit for duty, the fact that he was given a corset and the 


fact that there is certainly a reasonable question or should 
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be in your mind as to whether or not Mr. Antoniou is lying 
when he says that, "I had three men and sometimes four with 
us," that his statement says two; and Mr. Smith, who said, 
"I remember three men, and four was sometimes important" <-- 
that's what we are talking about. 

Now, on damages -- by the way, before we get to 
damages, I want to talk about this medical business, because 


that bothers me. Mr. Stearns talks to you about prostatitis, 


here, these back pains, was prostatitis." He had the 
prostatis from 1967 all the way up into about 1970, and he’ 
was treated. He wasn't marked unfit for duty when he had it. 
He would go in for a check-up, and they would say, "Yes, 

you have prostatitis." They would give him medicine, and 
he would go back to the ship. Never marked unfit for duty. 


Do you find one statement of any prostatitis in 


and he says, "Well, everybody knows that really what he had 
' 


those marine hospital records after the date of this enatisie®! 
Go through, and you won't see it. He didn't have prostatitis. 
He had LSS -- LSS -- lumbosacral strain. That is what he had, | 
a very, very different picture from prostatitis. You even 

go to a different department in the hospital. You go to an 
orthopedic department for the LSS, and that's why he went to 
the orthopedic specialist in the hospital, who had him marked 


fit for duty the one time, you remember. 
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But when he went for prostatitis, he went to the 


urological department, to the general medical department, 


and he was marked for prostatitis. He didn't go to an ortho-— 


pedist for that, and none is necessary. An orthopedist is 
out of his class in t mt area. And so is, by the way a 
ugologist to determine the lumbesacral strain. 

So Mr. Porss is asked to go to the orthopedic 
department for evaluation, and that is how he got to the 
doctor. 

So that we are talking about something entirely 
different, something that happens in a different part of the 
body, something that has a totally different reason, and 
you remember Mr. Stearns' great effort to get in the reason 
for it, and I really don't know what the reason is, but I 
suggest to you that since you think that you know what the 
reason is ~~ and I am not suggesting -- 

THE COURT: That is out of order. 

MR. GOLDSTEIN: I have the right to talk about it. 
Mr. Stearns raised it. 

THE COURT: I ask the jury to disregard it, and I 
again ask the jury to disregard what cr »3el is now stating. 

MR. STFARNS: Your Honor, th. «ference is in a 
document offered in evidence by Mr. Goldstein. 


THE COURT: Proceed, counsel. 
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MR. GOLDSTEIN: You mean you found what I couldn't 
find when the Judge asked me to find it. 

THE COURT: Don't argue with him. 

Disregard that, members of the jury. 

You are not going to get up here and argue with Mr. 
Stearns. Proceed with your summation. 

MR. GOLDSTEIN: Very well. 

THE COURT: Otherwise, we will close now. 


Wwe THE COURT: So you heard the situation concerning 


we prostatitis. You know it all. I know that we have gone 
a great, greay way in the last number: of years in a literal | 
attitude towards our fellow people, and I suggest that you 

totally, totally disregard that you heard concerning the reaso 


for prostatitis, because it has absolutely nothing at all to 


| 
, 
| 
do with the accident of June 8, 1971 -- nothing at all. It | 
is something that happened many, many years ago, under | 
circumstances that I have absolutely no knowledge of, and we | 
don't know anvthing about it at all, except that we do know | 
that it doesn't cause a lumbosacral strain. It might cause 

prostatitis, and maybe it did in this case -- I don't know. 

I never checked into it. I couldn't care less about it in 

this trial. But I do know that it doesn't cause a lumbosacral! 


strain. 


Mr. Porss' claim here is only for the back con- | 
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dition. It is not for prostatitis, so I ask that you > ; 


ad 
vw & 


consider it at all. 


Now let's talk about damages. 


Mr. Stearns tells you that Mr. Porss was out of 
work for a year and a month <- thirteen months, as I recall | 
it, and there is no question about that. He was out of work | 
fox thirteen months. Before that time, he was employed for 

about fourteen straight months aboard a ship called the | 
Pecos, and he was employed from September 1, 1967 to October | 
20, 1968. He was then employed aboard the Lynnfield Victory | 
from February to May of 1969. | 
He was then employed aboard the Steel Worker. And, 


by the way, seamen, when they get off a ship just go down to 


the union hall, and they get the next available ship. They 


| 
| 
| 
don't on with the same employer all the time. There is no 
need for that, no requiiement it. Seamen don't die -- they 
simply get off a ship and go down to the union hall and 
register, and then they get another ship. | 
So you see different ships. This is customary for 

seamen. 


He then sailed aboard the Steel Worker from 


Victory fom February 1970 through May of 1970, and then he 


stopped. 
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Now, he had just put in substantially full time | 


from 1967 up through May of 1970. He worked ten months in 


‘68. He worked nine months in '69, five and a half months in 


1970, and then, of course, he went on to ‘71 and did not work. 


Now, why didn't he work? I don't know. It was 


never brought out in this case. Maybe he wanted a rest. I 


He wasn't getting any money from anywhere. There were no 


really Jlon't know the answer. There was no lawsuit pending. | 
t 
| 


claims o any kind against anybody. He si...ly didn't feel like 


working. He had put in a solid almost to-vyear period of 


work, and if he wanted to take oft. I gess he was entitled 


to take off. He didn't harm any. dy 


:¢ Gidn't do anything. 


The one thing it dees show is when he goes back to 


work -- and I assume that his money was starting to run low, 


and he had no obligations, you understand, you realize. He ha 


ro obligations. He lives by himself in Yonkers. He has no 


obligations. 


He decides to go back to work. Do you think that 


at that time when he decides to go back to work the thing he 


is looking for is an injury? It's the last thing he is 


looking for. He has gone back to work. If he wanted to stay 


out of work, he could have stayed out of vork. He was out of 


work. There is no requirement. that he would have to work a 


certain amount of time and a certain period o* time. He was 
t 


a 
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| ous of work, and he could have continued. It's very easy to 


| 
As a matter of fact, he did go down. He did aia 
| 


3 stay out of work. Simply don't go down to the union hall to 
4 | register. 
| 

i 6 | He did sign aboard the Aleutian, and he did start to work. 
7 | The last thing that the man wants on the two days after he 
8 | gets on a ship after thirteen months, because he needs the 
9 | money, is to get injured. Because what does the injury get 
10 | him? Has he earned any money? Did he earn any money? Does 
11 | he work until November of 1972, another fifteen or sixteen or 
12 | seventeen months that he's out of work? That's what they 

: 13 | would have you believe. 


15 and yet they would have you believe that. That's what he 


| 
The whole thing is so contrary to human nature, | 
{ 


16 || did. He came aboard the ship with a scheme in his mind, with 
17 ! a scheme in his mind, needing money, not having worked for 

18 | thirteen months, with a scheme in his mind to get sick or 

19 | Claim that he was sick so that he wouldn't be able to work, 
20 | because, heck, if you make a claim and you get. back on a 


21 ship, everybody is going to laugh at you. 

Well, obviously, if you have a legitimate illness, 
23 a legitimate illness, and you don't work, then it is reason- 

. 2A able. But he can't afford to have anything like that. That 


is the last thing he wants. And he goes back to work and he 
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gets hurt, and he is out of work, unfortunately, again for 
seventeen months, and it is those seventeen months that we 
are talking about, because it is that seventeen months that 
he lost what he is able to earn, $900 a month, and that's 
what we are talking about. 

Now, up to November of 1972, a seventeen-months 
period, almost a year and a half -- now I have taken an 
average, and I don't know if you want to consider $e, It 
is absolutely up to you. I said to myself, "I know that Mr. 


Porss worked ten months during '68, and he worked five and 


a half months, nine months during '69, five and a half months 


during '70 and seven months durir.«’ 1967. I took an average 
of about eight to nine months a year as an average of what 
he would work for the five, four or five years before that, 
not including the one year that he decided to take off. 

If you are talking about an average of maybe eight 
and a half months a year, on a seventeen-month basis, eight 
and a half months would be just a drop over two-thirds of 
seventeen, so it would probably be an average of about twelve 
months for the seventeen months that he would normally have 
worked, if you look back on his average of his work record 
for the five years before «hat. 

If he lost twelve months off that seventcen months 


of work, at 900 a month he has lost $10,800, and we ask that 
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you determine that he is entitled to those damages for those 
lost wages of $10,800 up to the time of November of 1972. 

We also suggest that there are additional periods 
where he was taken off the ship with a master's certificate, 
from a ship called the Jeff Davis, in 1973. 

MR. STEARNS: Objection. There is absolutely no 
tes :imony about any Jeff Davis ship or whatever. This is 
wholly new. 

THE COURT: Yes. The jury will regard only the 
admitted testimony and proof. 

MR. GOLDSTEIN: My recollection of Mr. Porss' 
testimony is that he is unfit for duty now, or he was unfit 
for duty recently. Now, if you remember it differently, 
you take your recollection. Don't take mine, okay? It is 
conceivable, and attorneys sometimes do -- they know what 
the situation is; they know a lot more facts than are put 
into evidence, and they automatically assume that they have 
gotten everything in. If I have forgotten to get anything in 
about any ship, don't you consider it. 

MR. STEARNS: Objection, your Honor. 

MR. GOLDSTEIN: I will leave it up to your memory. 

THE COURT: Now counsel is conceding that perhaps 
counsel may have known something and mentioned it as if there 


had been proof when in fact there was not proof. 
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MR. GOLDSTEIN: If you don't -~ 
THE COURT: All right. The jury will determine it 
on what they have heard, counsel. Let's not debate that 
question. GO ON, p’ zase. 
MR. GOLDSTEIN: I suggest that you consider your own 
memory and nothing else. I! ask you to consider the fact 


that this is a situation involving pain, that the low back 


— 


strain that Mr. Porss has suffered with from June of 1971 un- 
til the present time is a painful one and that you have every 
right and should in fact award him damages for the pain that | 
he has sustained. | 
Pain is a very. very peculiar thing. Nobody has | 
ever yet in this entire world put a price on pain. It is | 
one of the most aifficult things for a jury to consider. 
What is the degree of money? Because’ that's all 
we can possibly ask for in a court of law. What degree of 
money compensates 4 man for pain? It involves two people 
having a different chreshold of pain. The same injury, the 
same type of injury may disable one person and not disable 
another one. Nobody knows. One man may be able to go to work 
with pain and mother man may not. Nobody knows. Nobody 
knows what pain is. 


The only thing I suggest to you is that lumbosacral 


strain is a painful illness. It is a condition that causes 
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pain. And I ask you to make a determination, if you find the 
defendant is liable, for the pain and suffering that Mr. 
Porss has had since June of 1971. 

This is, again, for your determination and Not for 
mine. Okay. 

You talk about and Dr: Seaman talked about what the 
future is, and Dr. Seamsn showed you that there was the 
inability to fully move the back area because of the overlay 
of two x-rays, one upon the other, which he said does not 
show in either x-ray along, but when you put them together doe 
sho up, and he suggests to you that that is the real cause 
Or the real reason for the continued disability that Mr. 

Porss has, and he says he doesn't know how leng it is going to 
last. He doesn't know if it is going to be of short duration 
or long duration. 

I can only suggest to you that Mr. Porss is now 
forty-six years old, that the normal working period would 
be until sixty-five. ‘that's twenty-one years. I don't know 
how much time he is going to lose at twenty-one years. You've 
got to make that decision. 

Talking about making decisions, you've got to make 
that decision. You may make it based upon what he has lost 


from June of '71 up to the present time and in some way 


| 
5 
: 
| 


follow it out through the next twenty-one years. I don't know 
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how you are going to do it. I only know that you have the 
duty to do it, and having that dtty, I know that you «*''? do i 
in some way, in some fash.on reasonable and fair to all of 
the parti -, “"d that's all that we as attorneys can ask you. 
So (.«t we now have three questions on damages: we 
have questions of wages, both past and future; we have 
questions cf pain, and we have questions of -- well that's 
eight. Wages past and future are two, and pain and suffering 
is the third one, and that is what we a asking you to give 
to Mr. Porss. Ten-eight, which we know he hes lost in wages 


to date; the future wages in some amount that seems fair to 


you, and the pain and suffering, and again in a sum that 
seems fair to you. 

You make your determination. You let us know how 
much you think this matter is worth, and whatever you deter- 
mine, we will abide by. 

I thank you. 

THE COURT: All right. Very well. There will be a 
recess. It is now twelve o'clock, and I think the wise thing 
would be for you, the jurors, to go to lunch at this time 
and to return at 1:45 this afternoon. And please do heed 
my instructions. 

(The jury left the courtroom.) 


THE COURT: Will the attorneys give the exhibits 
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(Jury present.) 


CUARGE OF THE 


COURT 


THE COURT: Madam forelady, and ladi 


the jur\ 


You ere now to ente- upon your firal 


case as jurors and that is t. 


.cts in this case. At this time, you will co 


questions of liability *nd the damages. Y 


“. SOle and exclusive judges of the facts 


weight of the evidence, you pass upon 


ilily of the wit i1e.ses, and you determine the 


ices to be drawn from such conflicting e 


Lrseeae ly be in this case. 


It is my duty now to instruct you as 


&%& your duty to accept these instruction 


to apply them to the facts as found by 


rT wE your deliberations. 


In your determination of the facts y 


lk ly upon your own recollection of the evide 


inisa «Late this little note: If, however, at 


Licv.: that you would like to have your recoil 


ww 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7.4880 


es and 


functias 


decide ti: 


nsider Loui: 


Ou, Of cui 


a] 


pas 


the cre.:i 


reasona!,|. 


vidence 


to the | 


S$ as to bu. 
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ad, you may ask the court, through a nessage si 


a: €orelady, under which, as a result of which T uly 


ins ceporter to read the particular testimony refe) : 
| 3k you to make it as definite as you can. 


What I have said from time to time and what |. 


in this. charge, or what counsel may have said during ti: 


aig. of this trial, or during their summations, of cu. 
is nol to be taken by you in place of your own recolls 
uiou s the facts or the evidence in this case. No coi 

aus by counsel or »%y the Court are evidence, nor arc 


y 


diaw any inferences from them. 


During the course of the trial I have, natui:|: 


boca, Leen forced to pass upon questions concerning th 
Lai..-i:ility of evidence. You are to draw no inferen.« 
from the Court's rulings with respect to the admission 
the cejoeetion of evidence. These rulings relate solel’ 
to matters of law and you are not to consider in any We 
cue acyuments of counsel in regard te these rulings. 
Neither are you to be concerned by any ques: 
a i vy tae Court, nor that the Court asked guestion.. 
lino. uestions were asked solely to elicit or clarif, 
-iaus at issue. Nothing that the Court said is to be 


conctrua@u to indicate what your determination should '\ 


cies ot, of course, that I shall expect you to follow Li 
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Lintructions which I am now giving you. 


You must completely ignore answers by witnesse: 
hate cither voluntarily or ia resnonse to a question where 
,ich answers have been stricken. Then they form no part 


ot the evidence in the 


by you in determining your verdict. 


The statements made by the attorneys in the siu- 


nilions are of course in the facts or evidence. The evi 


as I have 


~ 


Cas VLeEnesses on 


wssustlions read 


Lilo ovidence. 


said before, comes from the testimony 


the stand, the depositions or portion: 


into the record, and any exhibits adnii.. 


It is fundamental, of course, that you are to 


pprouach your duties coolly and calmly, without emotion. 


imoakion is not to determine this case. Both direct anil 


aross- onamination should he considered by you. You mav 


dceaw inferences from the testimony but 


case, and they may not he consid 


dt 


you are not periitt in 


(.o dvav inferences from other infurences. No verdict 1. 


yt ij ased upon 


Speculation or conjecture. 


In this case there is perhaps some direct ani 


ieowi Gireumstantial evidence which has been offered. 


Niveck testimony is where a witness who saw the commis:3i on 


ot au ace testifies as to what he saw, heard, discover: 


wiat hb: knows of his own knowledge, something which com 
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to him solely by virtue of his sense. 


Circumstantial evidence, on the other hand, is 


that evidence which tends to prove a fact in issue by proof 


of other facts or a chain of other facts,which have a 
legitimate tendency to lead the mind to a conclusion that 
the facts exist which are sought to be established. The 
law generally makes no distinction between the weight to 
hats given to either direct or circumstantial keke: 
Both direct and circumstantial evidence must be considered 
by you in determining your verdict, but always in accord- 
ance with all of the other instructions which I now give 
you. 

We begin with this fundamental principle, that 
the plaintiff, having made these charges, has the burden 
of proving the material allegations of his complaint by 
a fair preponderance of the credible ~- that is, the 


believalle evidence. The term "fair preponderance of the 


credible evidence" means the greatcr weight of the evidence. 


It refers to the quality of this evadence rather than the 
number of witnesses. It means that the testimony on the 
part of the party on whoin the burden rests must have more 
convincing weight than that opposed to it. 

You may say that a fact was proved by a fair 


preponderance of the evidence when 911 of tne credible 
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evidence tends to persuade yx to Lelieve what the witness 


or witnesses have said 
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t other testimony that 
may have come into the case. 
AS I have said, the burden is on the plaintiff. 
In this case, if, after considering all the evidence, you 
Find that it preponderates in favor Of the plaintiff as 
to all requisite elements, he has Sustained the burden of 
Proving his case by a fair preponderance of the evidence. 

If the credible evidence is evenly balanced, 
then the plaintiff has failed to sustain his Durden, and 
of course, if the evidence is in favor of the defendant, 
then the plaintiff has also failed to sustain his burden 
and he cannot recover, 

The defendant does not have to dis)yrove anything. 
The defendant has no obligation to come forward with any 


evidence.Whether it does or not, the fact remains that the 


. 


defendant is entitled to a verdict in ics favor if the 
plaintiff fails to sustain his burden of proof. That is, 
to sustain his claim or claims by a fair preponderance of 
the credible and believable evidence. 

Now, the mere fact that an accident may have 
occurred, does not entitle the Plaintiff to a verdict 
against the defendant. Liability follows not from the 


' 
injury or from the hapnening of an accident, but from the 
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breach of some duty~owed-by the defendant to the plaintiff. 
Obviously, the plaintiff must prove, therefore, that some 
accident occurred. ‘he mere facl Liat the plaintiff had 
pains in the back is Likewise insufficient to create 
liability against this defendant. 

Now, the plaintiff contends that he was injured 
on board this ship, the OVERSEAS ALUUTIAN, on June 8, 1971, 
while in the course of his employment as 1 seaman engaged 
in the moving of butterworthing equipment. Plaintiff 
alleges that the defendant's conduct at the time and place 
in question was negligent in the following varticulars: 

1. The defendant's emnloy or employees failec! 
to properly raise the hose and line by failing to hold 
and grip them, the hose and line allegedly falling back 


into the tank. 


2. The defendant was negligent in failing to 


provide a sufficient number of competent seamen to do the 
butterwocthing job. 

Now, in order to find for the plaintiff on this 
claim of negligence, it is not necessary that you find 
defendant was negligent in each of these two above parti- 
culars; you'need only find negligence in 
particulars. 


in addition to these claim: of necligence, the 
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or it's agents,kneyw of the allegedlv unsafe condition. 
-< , ‘ 
The teri “constructive notice" means that the 


Alleyodly unsafe condition existed for a sufficient time 


prior to the happening of the accident and 7as..in such a | 
place that the defendant should have ‘known about that | 
condition. 

I shai* now attempt to Gaplain ‘approximate cause." 
An injury or damage is approximately caused by an act or 
failure to act whenever it appears, from a preponderance 
of the evidence in the case; that th act or omission to 
act, played any part, no mattc- 42, small, j: bringing 
about or actually causing the Sajury allege). 

This defendant shipping company, of course, is 
a corporation. Obviously a corporation can act only 
through it's officers, employees or agents; and consequently, 

! 

any act or omission to act by an agent or emsloyee of the 


ccrporation, if it's done within the scope or field Of: be 
employment, is held to be the act of the cornoraticn an@ 
the corporation will] be held responsible. ft think that is 
more or less elementary. 

A ship owner is liable for injuries to a seaman 


which result in whole or in part fron the negligci:.ce of 


another member or members of the Crow. In other vords 


’ 


the neyliyenee of a fellow crew ian mary cause the defendant 
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to be liable under the law, and if you find that any of the 
plaintiff's fellow crew men or superiors, in whole or in 
part, caused or contributed to the accident, then the 
defendant is liable in negliyence, provided these factors 
retofore just mentioned have heen proved. 

In this regard, if you find that an act or fail- 
ure to act of the employee of the defendant, created a risk 
es harm to the piaintiff and that the risk or harm are 
such that s x2asonakle and prudent person under similar 
circumstances would have anticipated the risk and guarded 
againsi it, then the act may constitute negligence. 

If the defendant requires a seaman to do his 
work in a dangerous manner when there are other and safe 
ways to do it, then the defendant may he held to he 
negligent. 

I also instruct you that the failure of a defend- 


ant to provide sufficient numbers of crew men to do 


$9) 


job, if there is notice and proximate cause, is 
negligence. And then, provided, of course, this proxi- 
mate cause existed. 

Now, I charge you that no matter what I have 
said before about the liability, the defendant shipping 
company here is not assurer of the safety of it's seamen. 


it is not obligated to furnish the plaintiff with an 
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accident-proof ship. The standar 
reasonable or due care under norinal circumstances. 

Tn determining the number of men assigned to 
the butterworthing, whether the number of men assignad 
to this butterworthing operation was sufficient, you may 


‘conrsider the contract in force between the union and the 


Plaintiff's enaployer. that contract called for three men 


to perform the butterworthing operation. 

As hereinafter stated, the plaintiff himself 
testified, I believe, that there were three men on the 
job, to wit: Schmidt, Wherrity, and himself. 

Seamen, of cu «se, must exercise reasonable care 
in performing their duties aboard a vessel. A ship owner 
is not obliged to instruct an expericnced seaman in the 
performance of a -routine Job. In exercising roasonable 
care for his own safety, a seaman is under a duty to make 
use of his own faculties, his own senses ee observe and 
avoid dangers and,injury to himse)f. and he must be pre- 
sumed to know what the ordinary use of his Faculties would 
make apparent to him. 

If a seaman is injured in one of tl.e performable 
hazards of his calling without there being the tault of 
anyone olse, the ship being seaworthy, he must bear the 


loss himself. However, a seaman Joes not acsume te risk 
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arising in whole or in part from the: negligence of his 
employer or his fellow employees. As I have said, the 


defendant has a continuing duty to see'to the safety and 
care of the crew and exercise reasonable car. tor a sea- 
man's safety. 

Now a word about custom. Custom and practice 
is relevant and significant. What is customary in a trade 
may be evidence of due care. However, compliance with 
custom and practice is not in and by itself the legal 
measure of due care. The legal measure is reasonable care 
under the circumstances. Nevertheless, the testimony as 


)~ 


to custom may be considered by you in determining whether 
Or not reasonabl* care was exercised. 

Now, here the defendant has interposed a defense 
of contributory negligence. To sustain this defense, the 
defendant, the shipping line, has the burden of proving 
that the plaintiff's injuries were hrought about by reason 
of his own negligence, and that burden is the same as tiat 
of the plaintiff's in nroving the :Jefendant's negligence. 

Contributory negligence is the doing of some 
act or an omission by the nlaintiff amounting to a want 
of ordinary care and a due care for his own safety. It 
is negligence on the part of the person injured which, 
cooperating in some (cogree with the negligence of another 

rs) 
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if that is present, helps in proximately causing the 
injury. 

Now, the defendant's allegations that the plain- 
tiff was contributorily negligent does not har recovery. 
However, the plaintiff's pone causal negligence, if estab- 
lished, is a factor to he considered by way of a percentage 
in mitigation or diminution of any dime to which the 
plaintiff might be entitled should you determine that he 
is entitled toa recovery. E.g., it might be 25 percent, 
it might be 50 percent, it might be any other percentage, 
and you will see how that is stated in the special verdict. 

O= course, you need not consider this problem 
of contributory negligence unless you have first found 
negligence and proximate cause, as I have already instructed 
you, or, on the other hand, if you have found unseaworth- 
Lness and proximate cause as I am about to instruct you. 

We pass then to this doctrine of unseaworthiness. 
The plaintiff does not have to prove both negligence and 
unseaworthiness. It is sufficient if he proves either 
negligence, as I defined it, or unseaworthiness, as I 
shall explain it. 

The ship owner's liability for failure to furnish 
a seaworthy vessel is a peculiar species of liability 


without fault. It is not limited by the conceptions of 
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negligence. The two are separate types of claims. 


With respect to this claim of unseaworthiness, 
the owner of a vessel has an absolute duty to provide a 


seaworthy vessel. This means that the defendant is 


obliged to furnish and maintair vessel that is strony, 


Staunch,and properly equipped reasonably safe and 


Suita .chinery, equipment,and appurtenances,and safe 


workil. nditions. 


This obligation of the defendant to provide a ~sea- 
worthy vessel includes prov'ding a reasonably comvetent 


crew, adequate in number to perform it's duties. If you 


find that the defendant ship owner failed to do so, then 


the vessel was unseaworthy, and if this failure was a prox- 


imate cause of any accident sustained by the plaintiff, 


then the defendant is liable. 


Now, seaworthiness is reasonable fitness for the 


particular voyage, or reasonable fitness for the particular 


use which the plaintiff was making of that vortion of the 


~ 


Ship at the time of his alleged injury. 

Por a vessel to be found unseawortiiy when injury 
has occurred, the defective condition or conditions need 
not be such as to render the entire vessel unfit for the 
If a defective condi- 


purpose for which it was intended. 


' 
tion is found to exist on the ship, and if it was one of 
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the proximate causes of the individual's injury, then the 


| 
3 || ship is unseaworthy as to him. | 
| 
1} 
4 In determining the eclain o: the Plaintiff t..at 
i | 
5 i the vessel was unseavorthy, you must remember that the 
| 
| . ‘ y 4 
6 | duty to provide a scawortny shin does not depend ac al} 
I | 
| ‘ . 
ri | upon the negligence of the Ship owner or it's agent. Due 
8 Qiligence of the owner in exercisiny reasonable care does 
| 

9 | not relieve him of this obligation, of the ODLigation to 
1 | 

10 | Furnish a seayvorthy vessel and appurtenances reasonably 
; go 

Hil fit for their intended use. 
| 

12 Further, the liability that the ship was unsea- 
| . . - 

13 | worthy does not depend on a Showiny that the Jefendant or 
\ i 
| 

14 | its employees knew or had reason to know that the condi- 
| 

6 | tions relating to the unscaworthy condition about which the 

16 plaintiff complains actually existed. 

Ww i It is not essential to ltaveility on this basis. 
| ‘ 4 | 

18 || The fact that. the unseaworthiness co Wlained of was of a 
| ! 

19 | temporary or transitory condition is also noé mate. ial. 

20 However, the mere fact tii a seaman is injurea 

4 
| 
21 does not mean that the place of work was unsafe or that ' 
! 
ee his working conditions were unsafe. 
23 Although a ship owner is absolutely liable for | 
A failure to provide a vessel that imcasures un to this | 
' 

25 Standard of the law, that standard is not prcfection, ’ 
a l 
| 
' 
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1 
! 
ladies and gentlemen, it is Only reasonable fitness. 
An unseawor thy Practice, however, does not 
| 


become seaworthy merely because it's ratified by custom 


and usage. I have discussed this somewhat before. 


The question, insofar as the claim for unsea- | 
; : g : | 
worthiness in this instance is concerned, is whether or 


not this ship was reasonably fit .ur service as other | 
: ’ re ; ’ | 
ves. in Similar service. The Ship owner is not obligated | 


co provide an accident-proof Ship. If a searan is injured 
in cae of the normal hazards of his calling withou-. fault 
on the part ct anyone else, the Ship having been found to 
be seaworthy and not negligent,there is no liability against 


the ship. 


tne risk of injury arising in whole or in part from the 


Ship owner's breach of his duty to provide a seaworthy 


. 


| 
t 
On the other hand, the seaman does not assume | 
| 
| 


vessel. This even so where the seaman works under condi- 
tions of obvious danger if the seaman's injuries were 
proximately caused by the ship's failure to provide him | 
with a reasonably safe place to work. | 

Now, you must bear in mind that if you find an | 
unseaworthy condition, there is no hasis for liability | 
unless you are further persuaded that such unseaworthiness 


! | 
was one of the proximate causes, in whole or in part, of 
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the accident complained of, or negliyence. You must find, 
on the other hand, if you have found negligence and proxi- 
mate cause, as I have previously instructed you. 

Also please recall that the defendant has asserted | 
the defense of contributory negliyence. Now this defense 
is equally applicable to the claim of unseaworthiness or 
to the claim of negligence. Accordingly, if the defendant 
sera that the plaintiff was contributorily negligent, 
that is a factor to be considered hy way of percentage, 
as I explained to you, indicating that the portion of fault 
attributable to the plaintiff in mitigation or dirinution 
of any damages which he might be entitled to should you 
determine that he is entitled to a recovery. 

Of course, if contributory negligence by the 
plaintif€ was the exclusive cause of his injury, then “he 
plaintiff is entitled to recover nothing. 

Now I saiviseckeeal damages. ‘ithis of course was 
gone into in this case. ‘he fact that I speak of damages, 
ladies and gentlemen, does not indicate whether or not the 
damages should be awarded. You must first determine the 
question of liability. If you find there is no liability, 
then there is no reason to consider Jamages. In other 
words .e first problem for you to consider, it seems to 


. . ' 
me, is whether or not an accident of the type statod 
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2 occurred and what was the cause of it, whether negligence 
or unseaworthiness. 


If you find that it has lcen established by the 


defendant against the plaintiff in any degree, that is, 


this situation of contributory negligence, it is a factor 


an | to be considered by you, as I have said before. In other 
8 | words, if you find both the defendant and plaintiff were 
$ | aus bey of negligence which contrilbuted to cause the injury, | 
10 | then it's your duty to reduce the anount which the plain- | 


ll | tiff might be entitled te »y an amount proportional to the | 
Pa : P | 
WZ | amount or percentage of negligence attributable to the 
13 | plaintiff. 
14 All of the instructions which I have given you 
) | | 
15 | on the issue of burden of proof, fair preponderance of i 
16 | the evidence, credibility of witnesses, and so forth, 
| ‘ 
| | 
17 | which I will later speak to you about, apply with equal | 
‘ { 
. | 
18 | force to the determination of damages. | 
| | | ne | | 
19 | In this part of the case the plaintiff must, in | 
20 | the First instance, prove damages hy a fair preponderance 
21 of the credible evidence, and ist establish by a fair pre- 
22 mwonderance of the credible evidence the nature, the extent, | 
23 | "he effect of such damages. | 
24 The defendant must respond to all damages flowing 
| 
2 | from, in natural consequence of the breach of duty to the 
| SOUTHERN DIST“ ICT COURT REPORTERS. 11 S$ COURTHOUSE 
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plaintiff, but it's 15 measured by common experiance in 
the usual course of events. Damayes, however, cannot be 
remote. They cannot be speculative. They cannot be merely 
conjectural. Your verdict must be based upon the facts 
of the case determined without bias or sympathy either way 
and whether or ret the plaintiff has proved the necessary 
elements requi i. 

- Damages, of course, are purely compensatory. 


They are to compensate the plaintiff. They must be neither 


inadequate nor, on the other hand, excessive. They must 


bear a reasonable relationship to any harm that the plain- 
tiff is found to have suffered. You may not include ir 
your verdict any compensation for prospective loss which 
although possible,. is merely remote or conjectural, and 
you may not assess damages for any injury or condition 
from which the plaintiff may have suffered or may now Le 

: ; 
suffering unless it has been established by a fair preponder~ 


ance of the credible evic nce that it was proximately 


caused by this particular accident. 


Moreover in assessing damayes, you must take 
into consideration that every person seeking to recover 
damages which he claims were caused by another is under 
a legal duty to keep all those damages down to a reasonable 


minimum. This is known in law as the mitigation of damages. 
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The burden of showing that the Plaintiff could 
have reduced or mitigated the damages in anyway is upon 
the defendant. This, however, does not alter the fact 
that the plaintiff must carry the burden in the Sees 
instance of proving his damages by a fair preponderance of 
the credible evidence. This means that the Nlaintiff, as 
I said a moment ago, must establish the nature, the ext2nt, 
and the effect of any damages which «= claims to have 
suffered. 

In this connection I instruct you that Mr. Porss 
was and continues to be under a legal duty to reduce his 
Claim for less income Dy obtaining a job and gainful 
employment reasonably commensurate with his health, apti- 
tude and ability. If you believe that he has not made 
any effort to do-this, or if his failure to attempt to 
obtain such work was not due to the injuries already sus- 
tained in this accident, then you may not award him any 
damages for reduction or loss of earnings beyond the date 
that you determine that he was able to perform such other 
work. 

Any damages which you award for loss of carnings 
must be based upon what you determine Mr. Porss could 
have done or can do to Carry out this duty rather than 


by what he has done in the past or what he nlans to do in 


SOUTHERN DISTICT COURT REPORTERS, '!.8. COURTHOUSE 


ey FUE NYw eos 


10 


1] 


12 


18 


19 


-8 B 


® & 


eblm 20 77 


the future. 


With respect to all these issues, the burden is 
on the plaintiff to prove by a fair preponderance of the 
credible evidence that he is now,and in the future will be 
unable to work as a result of the alleged injuries sus- 
tained in this accident. 

Furthermore, you may not of course award damaces 
for injuries or harmful bodily conditions of the plainti 
which existed prior to the accident concerned in this 
case. 

Thus the plaintiff is not entitled to recover 
for any injuries or conditions from which kh» may now he 
suffering which were not directly caused or contrilbutec 
to by this particular accident. 

The plaintiff is not entitled to recover for 
any injuries from which he may now be suffering which were 


not directly caused or contributed to by this “ce. 2eN€. 
In no event may the plaintiff recover for any 
pre-existing condition itself or trom any subsequ: ::! 
accident that he incurred. 
Now, the existence and extent of the injuries, 
if any, which proximately resulted from an accident, may 
not be proved by evidence or statements as to aches, pains, 


or injuries made to a doctor by a patient in cohnection 


SOUTHERN OISTF ICT COURT REPORTERS, ti S. COURTHOUSE 


j 
} 7 


10 


1] 


16 


17 


18 


19 


% £: 8 B 


i¢ 
798 “9 
eblm 21 i? 


with the doctor's observation, cxamination or treatment. 
Such statements are received in evidence only for the 
Purpose of enabling the doctor to tell you everything upon 
which he may have based any opinion expressed ahout the 
Plaintiff's physical and mental condition. The oninion of 
a doctor as to the condition of a patient may be based 
entirely upon objective Syinptoms revealed through obser- 
vation, examination, tests or treatment; or the opinion may 
be basod entirely upon subjective symptoms , that ie, 
revealed only through statements by the patient;or the 
Opinion may be based in part upon, objective in part, anc 
Subjective symptoms, to the extent that any opinion testi- 
fied to by a doctor is based upon subjective sy:nptoms 
described to him by a patient. The jury may, of course, 
consider the accuracy of the patient's statements in 
deternining the weight to be given +9 the doctor's opinion. 

Now the plaintiff here in this eases seeks to 
recover for the following types of damages: 

One. Past -ain, Suffering and disability. 

Two. Future pain, suffering and disability. 

Three. Loss of past wages or loss of future . 
wages. 

There is no claim here for past m ‘tical and 


hospital bills for the reason that they were provided by 
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the Public Health Service. 

Now, with respect to the claim of Past and 
future pain and suffering and disability, the plaintiff, 
upon satisfactory proof, is entitled to recover a sum which 
will justly and fairly compensate hi. for his injuries and 
for his conscious pain, suffering and disability. Thus 
you may consider and award the plaintiff a sum which will 
compensate him for any past pain suffering and disability 
suffered. 

You may consider the credible testimony of the 
plaintiff hims-1f and the testimony of the physician inscfar 
as you find it to be credibie and reasonable. All such 
damages for pain, suffering and physical disability are 
merely compensatory and you may not reflect any punitive 
award, of course, against this defendant. 

Now, of course, there is no easy yardstick for 
these things, but you must consider all et the credible 
evidence and you must use your common sense in making any 
award, and only a just award based upon the evidence. It 
must bear a reasonable relationship to the nature and 
extent of the injuries arising solely as a result of this 
alleged accident,after you have determincd that there was 
such and such an accident. 


If you find from the evidence that any of the 
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plaintiff's injuries are permanent in character, you may 
make allowance for that in your award, your verdict, to 


the extent that you think circumstances warrant. In this 


connection, you will bé entitled to take into consideration 


the period of time that has elapsed from the date of the 
accident to the present time; and that, I believe, was 
from June 8, 1971 down to today. 

And you may also, as far as future claims are 
concerned, take into consideration the period that the 
plaintiff is expected to live; and then, as to loss of 
wages in the future, the period of time that he has shown 
he will endure any disability in the future. In other 
words, I will state that again, if it's just Simply the 


future pain and suffering and disability, you may take 


into consideration the period that the plaintiff is exp-cted 


to live from today on, and the period of time that he has 


Shown he will endure any disability in the future. 
You will recall that the accident occurred in 
1971. ‘The plaintiff is now 46 years of age. Asa result, 
under the table, the mortality table, his life expectancy 
is a little over 26 years. Now, this life expectancy under 
the tables comes from a statistical actuarial table. It 


is not binding upon you. It may be considercd by you 


’ . 
together with your own experience and any evidence which 
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you find concerning the plaintiff's health 
other accidents, prior injuries, and so forth. 


Remember that the mere fact that I 


expectancy is no’ indication thit you should 


habits, 


mane 


all 


mention life 


for permanent injuries. ‘The period of work expectancy is 


to the age of 65 yen 


uul any award fer 


that must not 


xceed the period from now, when he is 46, until 


65, in other words 11 years, I think. 
Any award for loss of earning 


the amount of earnings the plaintiff ha 


a 


of the alleged accident. 


must determine that plaintiff has proved by a fair prepon- 


derance of the credible evidence that: 


One. The plaintiff was unable to work for such 


and such a period. 


J 


= 
a) 


1, 


he is 


must be based on 


a 


S 


a result 


In order to make any award, you 


Secondly. That such disability to work was 


proximately caused hy the accident. 


Now, any award for lost earnings may not be 


based solely on conjecture; 


of what is shown by a fair preponderance of 


the 


rather, within the framework 


credible 


evidence, you must determine if lost earnings based upon 


the ola. *iff's age, his competency, his experience, his 


capacity and his carnings before the accident, and his 


efforts to secure compensatory emploviment. 
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The plaintiff also claims loss of future earnings. 
As to this claim, you should first consider whether plain- 
tiff's disability will in fact continue. Plaintiff must 
show by a fair preponderance of the credible evidence that 


such prospective loss of wages is reasonably certain, not 


‘merely possible, and in that respect it is different from 


past, lost wages or past, pa:;. and suffering. 

The pleintiff must show by the prenonderance of 
the credible evidence that the prospective -- the future 
loss, is reasonably certain, not merely possible. 


As to any future loss of wages, any testimon 


Plaintiff is of little if any value since he is not quelstieq 


to state his future inability to work because of the acci- 
dent. It is largely a question of medical testimony as 
to his future inability to work. 

The life expectancy I mentioned. 

The work expectancy is 65. 

This working-life expectancy is merely a statis- 
tic of the United States Department of Labor, an estimate 
of the probable remaining work xpectancy of persons of a 
given age, and so forth. It is an estimate that is based 
upon a limited record of experience. Hence, an inference 
which may be shown is that this estimate applies only to 


' 
one who has average health and exposure to danger, and so 
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forth. You will have to determine whether cr not his 
would be any different. 

In determining the reasonably certain working 
life expectancy of the plaintiff, you should consider all 
other facts and circumstances in evidence bearing upon 
the working life expectancy of this plaintiff, including 
his occupation, habits, past health record and present 
state of health. 

With these general instructions as to the appli- 
cable law, unfortunately somewhat lengthy, I approach a 
consideration of some of the facts in this case. Plcase 
bear in mind chat this is only my recollection and what 
I may say or counsel] may have said is not to be taxen in 
place of your own recollection of the facts in evidence 
subject to a refreshment in the manner in which stated. 


It is your duty to consider all the testimony given by 


. 


all of the witnesses and the proof submitted in the exhibits 


The fact that I advert to certain testimony and may not 
refer to other testimony, does not mean that any testimony 
whatsoever should be disregarded. 

First the plaintiff's casc. The plaintiff 
testified in substance as fullows: 

He was an able-bodied seaman on board the 5 


OVERSLAS ALEUTIAN, owned Ly the defendant, on Jaina &, POPRs 
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Under the prior directions of the bosun he, together with 
2 || George Schmidt, an able-bodicd Scaman, and another man, a 
3 || deck maintenance man Called Prank Wherri y, I believe, 
4 || were cieaning a tank on board this vessel by means of a 
5 |i Process called "butterworthing." 
6 |i The plaintiff, Leroy Porss, testifiod in sub- 
| 
i 
7 ! Stance as follows: 
: 
, 8 i ile was an able-bedied seaman on board the SS 
9 | 
| 
! 


OVERSEAS ALEUTIAN, owned by this defondant Shipping company. 
10 Under the prior directions of a bosun he, together with 
ae George Schmidt, an able-bodied scaman and another man, a 


wz deck maintenance man named Prank Wherrity, were Cleaning 


a tank on board the vessel by means of this process called 


14 |} ‘watterworthing” which you have described. 
i! | 
! ate 4 4 as ‘ 
15 || The plaintiff said that the other two men abcve- 
| 
16 || mentioned were working with him nut that they let go of | 
H ee Ae Sg 
17 | the rope to which was attached the butterworthing machine. 
18 || I think the machine is right down on the floor here. 
| 
19 || I will read that again: 
20 | “Plaintiff said that the other two men above- | 
| | 
21 mentioned were working with him. ‘hey let go of. the rope 
Y k 
to which was attached the butterworthing machine and he 
! 
| 


( was pulled forward and injured his back. 


zs 2 8S £8 


in New Orleans. Later he came hack to Wew York 'and went 


| 
le visited one of the Public Health hospitals | 
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for outpatient treatment at -his Houston Street clinic of 
the United States. 


“After leaving the defendant's employ, plaintiff 
said that he signed on on the vessel LONGVIEW VICTORY in 
Movember of '72 with which he remained until March of '73. 
The loy of the LONGVIEW VICTORY shows the tollowing: 

"That the plaintiff sustained some thumb injury 
te January aboard this vessel; that plaintiff left the 
LONGVIEW VICTORY in March '73 with a master's certificate 
which recited that the plaintiff complained of his left- 
side chest pains.” 

You may look at the exhibit which I will refer 
to later. 

There is some testimony, some references to hos- 
pital records to the effect that he had certain other 
physical defects as follows: chest pains and prostatitis. 

Now the hospital records of the Mew Orleans 
hospital and the clinic outpatient records of the Houston 
Street clinic were offered and received in evidence. I 
refer you to these exhibits, and iny personal opinion is 
that you should examine these records in connection with 
any physical injurics or damages of that sort. 

In the deposition of Angelo Antoniou, who was 


a bosun on the OVERS!SAS ALEUTIAN, he testified that he 
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2 
had been going to va since 1930; that about 18 years of 
this period he served as a bosun. Ue had served six years 
as sucl prior to 1970 on tankers. Ile explained the duties 
of a bosun. ile was in charge of the deck hands on the 
OVERSEAS ALEUTIAN. 

From January 6 to July 9, the vessel had 15 
tanks, three center tanks and five tanks on each side. He 
explainec this process of butterworthing. 

Butterworthing takes it's name from the butter- 
worth machine which is lowered into the tanks after the 
cargo is discharged. these machines h.ve tuo rotating 
nozzles which pump out hot sea water heated just under 
steam temperature, into the tanks. 

This witness, Antoniou, said the butterworthing 
machine weighs approximately 20 pounds and had a rubber 
hose 65 feet long connected with the machine. 

Actually, according to the testimony of Albert 
Isaac, a marine expediter who had visited the OVERSEAS 
ALEUTIAN and had examined the tank, and who brought with 
him a similar machine used in butterworthing, said that 
the weight without the hose was 35 1/2 pounds. He said 
that 75 feet of hose would not weigh more than 113 pounds. 

The bosun explained the way in which the work 


was done in the tanks and how the macuines were lowered 
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and how thev operatod. 


That day the plaintif€, Coorge Schmidt, an 


} 


vere on the job. 


able- 


sodied seaman; and a decl: maintcnance man, Prank “herrity; 


Albert Isaac stated that the center tank was the 


largest: one and those on the side were some one or two feet 


smaller. le explained the pwrocess utilized when the 
was being let down and when it was heing tal:cn up. 


men, he said, pulled the machine up. The man in the 


hove 


centcr 


gets the hose x. one hand and the line in the other hand. 


One man stands at each side 7 this machine. Thev !~ 


him pull it up. One ian gets the hose in his hands anv 


~ 


the other has the line. The line is about 2? 1/2 inch 


in diameter and is made of manila ard is actoched to 


Cs 


the 


machine. He testified that he could pick up one of these 


macnines in each hand. 


After the valve is shut off to the hose, they 


wait three or four minutes to drain the water from the tank 


It is drained while they are pulling up the machine. 17. _re 
may be one or two pounds of water he said - perhaps a 
gallon. 

He saw no accident on the night on which plain- 
tiff claims to have heen injured. ko one of the three in 


working there mentioned anything about an accident. 
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At one time while operating a butterworthing 


procedure, the plaintiff told Antoniou, "Mv back hurts me.' 


This wa rut 3:30. However, plaintiff continued to 
work for the rest i he time. 

When Antoniou asked the plaintiff, "J’ow come 
your back hurts?' laintiff merely said, "My back hurts 
me." 


The next day he sent a wan around to wake up the 
plaintiff for his watch at 3:00 o'clock. The man came 
back and told him the plaintiff said his back bothered 
him. He went back to his quarter andl he saw nlaintiff 
lying on the bed. Ie reported to his chief officer that 
the man claimed i be hurt but that he did not see him get 
nurt. 

oniou said that the plaintiff was as tall as 
he, about 5-8; weighed about 160 pounds. He saw no mark 


Ef 4 


s face as he remembered it. 
The work of butterworthina was done by the three 
men above mentioned: Antoniou described Schmidt and Frank, 
the deck maintenance men. Frank, he said, weighed about 
137 to 140 pounds and was 5-6 or 5-7 inches tall. 

[ shall read you a short excerpt from the deposi- 


tion of Antoniou. 


Question of Antoniou: 
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ba i While you were there, did vou -- during this 
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time that fir. Porss was working for you, did you see any 


accident? 


ag: Nos SiC 

se Did you sce anyone injure themselves? 

"h No, sir. 

"y) Did any one of the three inen mention anything 


about an accident? 


"A Ho, Sirs 
"O Did the men rotate the jobs? 
eA Not exactly. I have to tell them they are sup- 


posed to take turns. Each man everytime pull the machirne 
up. You can't do one man being in the center all the tine. 
The next man gets turn, the other man gets a turn, so I 
have to clo the mast time myself. When we are resting time 


we sit over there and I have almost half-an-ho r. 


. 
. 


"I saw this man was walking back an} forth, so 
I called him up and I say, ‘Come over here. Sit down. 
You don't have to walk back and forth. I want to explain 
to you something how we can operate here so you can get 
in down there and lift that machine up once in a while.' 
"He turned around and say, ‘My back hurts me.' 
°C Who was this man? 


ae That was Leroy Porss. 
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A §, About what time was that? 
aN That was 9:30." 
I think that's all of his deposition which may 


be pertinent. 

Plaintiff also read portions of the deposition 
of George Schmidt, the able-bodied seaman who was working 
on the butterworthing job. He contributed some answers to 
the way in which the butterworthing ‘vas being done. He 
said that the man in the center would bring up all the 
slack and the men on each side would hold the Slack. The 
line is manila rope. The man in the middie is the one who 
pulls the hose up through an opening called the butterworth 
opening which is about, I think he said, 16 inches in 
diameter. The man in the center would bend over the hole 
; 


reach down with both hands, grasp the line with one hand 
‘ 3 ! 


and with one hs 


wu 
+ 
re) 


grasp the hose and take up as much from 
the tank as was possible with one stroke. ieee was this 
union rule which was in the agrecment with the vessel that 
three men were necessary. 
And the question: 
ved 2 I have told you, have I not, Mr. Schmidt, that 

Leroy Porss claimed that while engaged in lifting the 
butterworth hose from one of the tanks on the ship on 


my sy 1 ae “ . 2 . ' , , . 
June ¢@, 1971 that you and Mr. Francic Wherrity both, during 
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the lifting operation, suddenly let go both the 

the line, causing him to bear Full weight of the hose and 
machine. Did that occurrence happan? 

Bis No, it never did happen." 

And again: 

iD, At anytime during the voyaye in early June 1971 
were the butterworth hose and machine raised or lovered 
without the bosun being present? 

No." 

George Seaman, the orthopedic surycon whose 
qualifications you heard, testified tor the plaintiff. 
Dr. Seaman said that he examined plaintiff on April 14, '72 
and his diagnosis was that the plaintif£ hac acute chronic 
lumbosacral complaints. 

Ile read various portions of the hospital records. 

and every one of these hospital recor 

to you for your examination while 

Z shall not attempt to reviaw then and I must 
advise you that I believe you shoula study those and seer 
to answer those questions. 

Dr. Seaman stated that in his apinion it was 
reasonably certain that the conditions which he diagnosed 


would continue in the future. 


Ie also testified that plaintiff's prostatitis 
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had no relationship to the lumhosacral condition. 


Then for the defendant, Dr. Vincent Lodico, an 
orthopedi:sc and suigeon, testified. lle said that he had 


examined the plaintiff on October 7, 1974; that he foun 
in substance no abnormalities of any kind. 


It is my belief -- I am speaking for the Court - 


that if you exami hospital records, you will see 
eo 1Y £ , - a - — a 2 3 . 
whatever exi i therein in favor of the plaintiff as well 


} 


as the considerable areas which indicated the extent of 
any difficu 2s which the plaintiff had and which the 
defendant contends were substantially less than plaintiff 
claims. 

There are certain parts of these areas which may 


be stated to show,in which the plaintiff claims to show 


; aeiel +4 gig oe oe oP ae wy nnn om — see } 
prior conditior ;: of difficulty with respect to the bacl 
as well as other conditi 3. 

So ich, member of & ,ury, for my resume. 


Remember that Lt's your recollection, of course, that must 
prevail. Yours may be, as I said, refreshed by the reac- 
ings. [If I have mentioned certain things and have omitted 
to mention others, there was no intent on my part whatso- 
ever to emphasize or to minimize. It is your duty to con- 


Sider all of the testimony given hy all of the witnessoas. 


, 1 
If I, perchance, made any reference to the 
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testimony in this case which does not coincide with vour 
recollection, you are to have no hesitancy in disregarding 
such reverence by mc, and of course, relying on your own, 
refreshed, as you may see fit, by reading. Uo statement 
by me is entitled to any way influence your judgment. As 
I have stated, you are the sole and the only judges of 
the credibility of each and every witness,as you are of 
the facts. 
Now, how do yc determine the proof and appraise 

credibility of witnesses? Well, you have to use your 

own every day common scnse. You saw these witnesses on the 


Stand, and you can determine, I believe, from the nature 


of their testimony, something, at least, as to the ecredi- 
brlity. 


You may ask yourself: How did this witness or 


that witness impress you. Did this witness appear to be 


. 


testifying frankly, candidly and with the degree of credi- 
bility which should be given a witness's testimony, which 


may be determined ly his conduct and manner of testifying, 


and by his relationship or intcrest in the matter of the 
controversies. 
You, obviously, make take into consideration 


the interest which a witness has in the outcome of the 


case. The plaintiff, of course, is interested. 
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iployment, 
tions, or the prior conne 


former employees. 


present connec- 


lons of any of the present or 


en ocner woras, ladies and gentlemen, you have 


to apply to this test of credibility your own good common 


sense again, your everyday experience. You act exactly 
aS you would in vour own affairs when you are called upon 


to make or reach an important decision. 


[f any witness, in your opinion, 


testified falsely t ny material fact, you 


i 


has willfully 


may disregard 


v y ; sc - ne + 
expert witnesses. wXPDErct 


witnesses give their testimony based upon their own pro- 
os . — + ee eee 7 2 a _ r et eet ae erste 

fessional experience and judgment. The weight to be g en 

le 3a L ~ ur tP — ~ Swany +e ~ ry 4 _ i} 7 4Yr 

to the testimony of 1 expert 1S governed in the same 


othe 


AL L 


applying good ordinary, everyday common sense. 


the same standard as you would in the case of other 


You must 


} 


the party offering such testimony must show 
s J i 


preponderance of the cr 


are probably true. Youmust also ruinemnber, 


1 


already indicated, I helieve, 


rLEnesses; 


remember with respect to 


ible evidence that 


‘ P 
+. ad hv 
{ nat LS, NY 


You apply 


the expert, 
by a fair 


these opinions 


as T have 


' 
that the opinion of the 
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witnesses 


expert must be based upor credible fact. al evidence 
the casc. 

The opinions of wedical exnerts are only advi 
and they are only so if the facts assumed by the doctor 
were correct. Consequently, if you find that cither Dr. 
Seaman's testimony of Dr. Lodico's Lestimony was based 
upon erroneous assumptions of fact, you must reject this 
opinion. E. g., apparently Dr. Seaman was assuming, I 
believe, that the weight of the butterworthing machine 
and the hose was 300 to 500 pounds. Actually, on the other 
hand, the testimony of Isaac was that the machine which 
is down on the floor there, was only 35 1/2 pounds ans 


the hose I believe was about 69 or 61 pounds. dOlbyvto: 


) 
with this discrepancy you must consider the effect on the 


testimony of the -experk. 


Now, you came into this jury box a tew days 


ago and you came in without any, I believe, preconceived 
views, ideas or opinions concerning the rights of either of 
these parties. What you now know about this case should 
have been learned only from the witnesses on the ‘s'itness 
stand, from the exhibits in evidence, and from any portions 
of depositions read into evidence. 

Your determination of the facts here must be 


based upon only such evidence. Mach of you is entitled to 
} ; 
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your own opinion, but you are expected and you are required, 
when you deliberate, to exchange views with your fellow 
jurors and then to discuss and to consider the evidence 
and listen to the arguments and reasonings of your fellow 
jurors, to present your own individual point of viow and 
to reach an agreement solely and only on the evidence and 
without violence to your own judgment. 

You are not to yield, ec.g., simply because 
you are outnumbered. You should vote with the others 
only if you are convinced on the evidence and the law, 
that is the correct way to decide the case. On the other 
hand, you should not hesitate,if you are convinced by a 
fellow juror, to change your point of view if it appears to 
be erroneous to you. 
To return a verdict here in this case, it must be 
unanimous. I have prepared a special verdict and I will 
ask the clerk to hand‘the original to the forelady and with 
copies to the other five jurors. I believe, members of 
the jury, that this special verdic: is clear and self- 
explanatory. tlowever, if any one of you has a question, 
let the question be written out and signed hy the forelady 
and sent in to the Court through one of the deputy 
marshals. 


‘he special verdict must be considered only 
' 
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pursuant to the instructions which I have given you this 
afternoon. On each of these questions all six must agree 
Then the only paper to be signed ‘5 the original which is 
in the hands of the forelady. 

Now, you have here various questions: You have 
a claim that a certain thing happened. The plaintiff 


claims so-and-so. You must first consider whether or not 


that happened, 


Secondly, you must consider my instructions 
respect to what is necessary to show negligence or 
is necessary to show unseaworthiness. 
And remember the application in both instances, 
th under negligence and unseaworthiness, of the requisite 
of showing that the condition which was complained of and 
which you may or uay not sustain, wag a proximate cause. 
Now that must be done. When you get to your 
damage questions, you will deliberate on the basis of the 
facts as shown and only the facts which are shown, giving 
heed to the opinions of the doctors insofar as you believe 
that their opinions are reasonable and in case they are 
based upon other facts, as to whether or not their opinion 
was based upon the facts which did occur. 
I think this completes the instructions which I 


' 


give you. You are to retire in a few moments, and afler 
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you ave rendered your verdict, you have no obligation 
to talk to anyone about what you did, or how you stood, or 
anything of that sort. And although I don't order ae 
I recommend that you don't talk to anyone about what you 
may have done. 

I will meet the lawyers in the robing room if 
there are any exceptions. 

(In the robing room.) 


Tis COURT: Mr. Goldstein, no requests, but 


- GOLDSTUIN: Yes, I have exceptions. TI have 
exceptions as to the summarization of the facts that your 
Honor made, in that they were totally one-sided, totally 
in favor of the defendant; theconcept of burdens of proof 
upon the plaintiff, never once talked about the burdens 
of proof upon the defence. t. 
‘ , 

THE COURT: There is none on the nart of the 
defendant. 

I have noted your exception. Proce:d to the 
next one. 

MR. GOLDSTiTN: Your Honor stated -- your Honor 


speaks with your head down. You don't look at the jury; 


Your voice drops. The jurors complained that they couldn't 


hear. 
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VHIE COURT: GSpolie 2, counsellor. 
MR. GOLDSTEIN: 
rour voice. 
Your summary of the facts wore ab ‘Olutely preju- 
dicial to the plaintiff. 1 was chibarrassed for them and 
embarrassed for you. 


THE COURT: Very well. I have noted your excep- 


I have more exceptions. 
All right, state them. 
GOLDSTEIN: Your Honor's statement of 
damages is incorrect. 
COURT: It is not incorrect. 
GOLDSTEIN: That is my opinion, sir. 
are entitled to yours and I am entitled to mine. 
COURT: I don't agree with you. It's noted. 


‘ 


MR. GOLDSTEIN: Your Honor did not state anything 


about numbers of witnesses. Your Ilonor didn't talk about 


the quality of the witnesses. 
Your Honor mentioned that the life -- 


expectancy of the plaintiff is 11 year’ whereas 


years, since the plaintiff is 46, anc your llonor stated 


that if he should work until 


THE CLERK; Tt was ) yoars Judge. 
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MR. GOLDSTEIN: You state’ ll. 


THE COURT: I will iectify that. That was an 
inadvertent error, counsellor. 

MR. GOLDSTEIN: Your Honor stated or tool: the 
defendant's view in reading both depositions. Your Ilonor 
did not play fair with the plaintiff in your determina- 
tion of the facts. 

THE COURT: I sold -- 

MR. GOLDSTEIN: May I put my exceptions on the 
record? 

TLE COURT: Go on, counsellor. 

MR. GOLDSTEIN: Thank you, sir. 

Your Honor read two depositions, both of the 


defendant's witnesses, and your Honor deemed it necessary 


only to read the areas of the depositions of both of those 


men, that there was no accident. This is wholly one-sided, 
unfair and prejudicial to the plaintiff. 


Number two: As a result of what I consider an 


absolute disgrace in terms of a charge to a jury, I asked -- 


THE COURT: You don't need to say anything per- 
sonal. 

MR. GOLDSTEIN: I intend to. 

THE COURT: All right, say it. 


MR. STEARNS: I will now ask--Mr. Gold¢tein is 
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shouting -- the jury is outsad 


) 3 | to shout. 


THE COURT: Calm down. 


| 
a MR. GOLDSTiCN: I intend to make a record oO! 
! 
6 1 P ‘ —v" P ° 
the circuit court and finish this type of charge up once 
| and for all. 


THE COURT: Listen, I don't accept any threat; 


from you and I * 


__ \. 


you are close to contempt, by speal 


ing in that respect. 


| 

11 i MR. GOLDSTiIN: I am disgusted by what I hear 
| 

out there. 

13 | THE COURT: I don't care whether you are dis- 


gusted. Just cite your exceptions and stop raving or 


5 | MR. GOLDSTEIN: Yes, raving on. 
! 

16 THE COURT: Well, that's what it is when vou 
| 

W | shout. 
\} 
seeaiceceibee te’ , ‘ 

1B MR. GOLDSTELIT: Your UYonor said anc read one area 
| oo . ' op - 

19 | where Schmidt said "grasp." Aouoir of fact--and I don't 
| 

20 | know the page that your Honor was reading because vour 


Honor didn't give us the courtesy of telling s what nart 
of the depositions you were reading from--in poinc of 
fact, Schmidt's almost entire testimony was to the effect 
that he never gripped and that you weren't supposed to 


' 


grip, the middleman. You: were supposed to cradle the hose 


zg & 8B B 
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and not grip it. Your Honor used the word "grasp." 


COURT: Go ahead and state your exceptions. 
GOLDSTEIN: Your ifonor used the word "grasp" 
"grasp" is wholly misieading to the jury. 
COURT: All right, are you through now? 
GOLNSTELN: NO; Sir. 

COURT: Go right on. 


GOLDSTEIN: I object te the concept of your 


lMonor refusing to allow me to charge on the question of 


inflation. 


I ubject to the failure of your Honor to state 


to the jury at anytime, that the negligence of the defend- 


ant could we in any degree. Your lionor wsed -- 


THE 


MR. 


THE 


MR. 


COURT: I said “in whole or in part" -- 
GOLDSTEIN: Yes. 
COURT: -- "no matter how large it was." 


GOuDSTEIN: Your llonor used it once and 


our ionor's voice dropped to a whisner at that »Oint. 
PP f : 


MR. 


STEARNS: T object to that. That's absolutely 


misleading and untrue and aeliberately so. 


MR. 
THE 
get this case 


MR. 


GOLPSTEIN: That's the question. 


COURT: Finish up your exceptions so we can 
to the jury. 


GOLDSTRIN: Your Nonor, by actual cbunt, 


‘ 
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mentioned the burden upon the plaintiff to prove his case 


by a fair preponderance of the ereoditle evidence ten times 


by actual count. Each time your Nonor mentioned i 


marked it down, and 1 now have two lines of five notes; 


five notes each: ten times, I think that that's unfair 


and prejudicial and totally one-sided, as I think 
remainder of the charye was. 

THE, COURT: AL] ‘right. Mr... Stearns, anyt 

MR. STEARNS: No exceptions. 

fiE COURT: All right. ere we g:: then. 

(In the courtroom.) 

THE COURT: Members of the jury, I wish 
rect one misstatement which T made inadvertently. 
life expectancy, instead of being 19, is 26 years. 


work expectancy is 19 years. That's the chanae. 


the 


ning? 


£O. cor= 


The 


The 


You may now retire, and will counsel consent 


that all of the exhibits be handed to the forelady now. 


MR. STEARNS: Yas, sir. 


THE COURT: Mr. Goldstein. 


MR. GOLDSTSIN: Yes, sir. Your Uonor Ai 


ask us if we nad any further requests to charge. 
Honor only asked us -- 


Th COURT: T don't have to, counsellor. 


time is pank. 
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is only one exhibit which I don't think you need to take. 


| 
I will ask the clerk to take the exhibits. There | 


You have seen it. You may ask for it if you want it. 


The alternates are excused. You may get your 


hats or coats and your effects and you may go. Come back 


them. 


MR. STEARNS: They may he beyond two weeks. 


They may not have to come back. 


THE COURT: I suppose that's probably true. I ' 


couldn't substitute them after the deliberations commenced. | 


MR. STEARNS: No, but -- 


THs COURT: Do you object if I discharge the 


alternates? 


tomorrow morning at 10:30. There is no use of holding | 
| 


MR. GOLDSTEIN: No, sir, I do not. 


THE COURT: ALL vight.  Youare 


Go hack: down to the central jury room now. 


MR. STEARNS : And then they are 

THE COURT: I want the clerk to 
the exhibits which are being given to the 

THE CLERK: Plaintiff's Exhibit 
ant’'s: Exhibet A; Cy. Dy By. Ze akR: 

THE COURT: Very well. 


(The jury left the courtroom, 


now excused. , 
finished. 

read on the record, 
forelady. 


2, 3, 4; Defend- 


| 


| 
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TiIkE COURT: Now, we have a certain note. I 
don’t think I need to read it to vou. The gist of it is 
that they have received -- they cannot agree on a certain 


52 
{ 


part and they have agreed -- they ar2 just distinctly vio- 
lating what I told them not to do, sw I am simply going 
to call them in, gentlemen, and tell them to go back and 
deliberate further; and I am goin give them a certain | 
information which I give from a certain case which is 
approved from an appellate court. ‘his is not the Alle: 
charge, Put it is -- 1 will give it wien they come in. ' 
Bring them in. 
(Jury present.) 
THE COURT: Now, Madam “Toralady and mem.ers o 


. - . . UJ . r 
the jury, I have your note; and I will ask tne clerk to 
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mark it. 

(Note from jury warked Court Exhibit 7.) 

THE COURT: It is not. Lo he revealed, but you 
did what I think I told you not to do. You told me how 
you stooa, so and so. 

That was unneces“ary, and I regret it. 

However, Since you still have not agreed, I an 
going to ask you to return, deliberate further on the areas 
on which you have heretofore not reached an agreement. I 
want to make a few remarks about that. 

Now, this, of course, is an important case, both 
to the plaintiff and to the defendant. It was an expensive 
case. [t costs money to present it, and it will cost money 
rf it is: retried. 


Obviously, it is normal for jurors at times to 


have differences. This is fairly common. Frequently. 
¥ q 


jurors, however, after more extended discussion, may find 
that a point of view,which originally represented a fair 
and considered judgment, might yield upon the basis of 
argument on further discussion and upon a further review of 
the facts and the evidence. 

Remember also, and I emphasize this, that no 
juror must vote for any verdict unless after full discuss- 


. . ' . 
ion, consideration of the issues and exchanges of views, 


SOUTHERN DISTHICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY ‘SQUARE, NEW YORK, N.Y. CO 7-4580 


welm' 106 
this represents his or her considere.! judgment. Frequently 
further consideration, as [£ have jusl indicated, may show 
that a change of original attitude is fully justified 
upon the law and the facts. 

To aid you I quote in part from a Supreme Court 
opinion: 

"Although the verdict must be the verdict of 
each individual juror, they should listen with a disposition 
to be convinced of each ot argument. That if a much 
larger number were for one phase -- one party, a dissenting 
juror should consider whether his doubt was a reasonable 
one, whaether his belief wis a reasonable one which 
impression upon the minds of other persons equally honest, 
equally intelligent as himself or herself. 

"Tf, on. the other hand, the majority arc for 
another party, the minority ought to ask themselves whether 


. 


they miyht not reasonably doubt the correctness of the 


\ 


judgment. which was not concurred in iy the majority.” 


That sets forth the viewpoint that you may well 


consider, but please remember that you review the evidence 


and you vote finally according to your conscientious 


judgment. 
You may now go back to the jury room for further 
deliberation. 


(Jury retir. 1 to deliberate further) 
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(Time noted: 3:09 p.m.) 

THE COURT: I will ask the lawyers and the 
reporter to come in the robing roon [or a minute. 

(In the robing room.) 

THE COURT: All right, gentlemen, I want to ask 
a very simple question and I want you to give me a simple 
answer. “ill both of you, each of you, agree to a five tc 
rae verdict? 

First, Mr. Goldstein. 

MR. GOLDSTEIN: No, sir. 

THE COURT: What's that? 

MR. GOLDSTEIN: No, sir. 

THE COURT: Well, there is no reason asking you, 
counsellor. 

Very well, go back and sit. 

I want to say on the record, I am not incline? 


to discharge the jurors today, }ut I shall expect a little 


before 5:00 to send them home as I did on, I believe it was, 


Thursday afternoon. 
So be it. 
(Recess.) 
(Time noted: 3:26 p.m.) 
TUE COURT: For the record, I feel that I must 


have confused the jury by possibly giving them the 
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impression that they must answe! unanswered qu: 


= | 


am going to call then : hem they must answer 


the questions as instructed. hii all I am going to 


say. 


All right, get them in 
(Jury present.) 


COURT: Madan FPorela!dy and jurors: 


i¢ 


I called you hack because |] fear 1 


confused and possibly misdixected You 


upon to answer questions, but you 


lo not necessar 


‘ar the questions in the 1l group. That denends 


on what you have done with the questions in the first 


group. 


THE FORELADY: We understand that. 


THE COURT: And you must follow the instructions. 


I think if you will read the instructions after the first - 


each of the first three, you will understand me 


=e 


@hank you for coming back, and you 


May return. 
(Jury retires to deliberatnm at 32:29 
(Time noted: 

THE COURT: Another note. What they say is that 
they are hopelessly deadlocked. 


I still ask you once more, Nr. Goldstein, 


if you will take a five to one verdict. 
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Judge. 


it 


long. 


856 8 & £3 


MR. GOLDSTEIN: I have to think about it, Judge. 
THE COURT: How long do you want to think? 

MR. GOLDSTEIN: Five minutes. 

THE COURT: IHow about you, counseilor? 


MR. STEARNS: I am »resently inclined to take 


THE COURT: There you are. 


MR. GOLDSTEIN: I want to make a telephone call, 
THE COURT: All right, go ahead, hut don't male 


(Recess.) 

THE COURT: Well, counsellor? 

MR. GOLDSTEIN: Judge, I won't take a five~-one. 
THE COURT: What is it? 


MR. GOLDSTFIN: No, I still hold out for the 


six one unanimous verdict. 


THE COURT: All right. I am going to send them 


home. Hold them for further deliberation. 


start 


at 10:00 o'clock tomorrow? 


Bring the jurors in here. 
MR. GOLDSTEIN: Will your HNonor ask them to -- 
THE COURT: What is that? 


MR. GOLDSTEIN: Will your lonor ask them to 
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12 


13 


14 


15 


16 


17 


18 


19 
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THE COURT: Yan, of course. 


MR. GOLDSTEIN: Well, your Honor mentioned 
9:30 today. I have a pre-trial conference. 
[fu COURT: At 10:09 o'clock it will be. 

MR. GOLDST):IN: Fine. [t's Judge Gagliardi 
tomorrow, Judge, at 9:30 for me. 

(Jury present. Time noted: 4:40 p.m.) 

fE COURT: Now, Madam Forelady, I don't wish 
to ask how you stand. and I don't wisn you to tell. me. 
llowever, I assume, since I have heard no word, that there 
is no verdict yet. Accordingly, however, I suggest that 
you return tomorrow morning for furtuer deliberation. 
Come here at a littic before 10:00 tomorrow morning. 

THE FORELADY: Excuse me, sir. Did you get the 
note we just sent out? 


THE COURT: I have your note; yes. 


THE FORELADY: We have been at this since yester- 


day afternoon. 

THE COURT: What is that? 

THE FORELADY: We have been on the same subjcct, 
the same -- 

THE COURT: Well, whatever it is, whatever is 
open, you deliberate on that. Whatever it is, see if you 


can't come to a -- 
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THE FPORELADY: We have triod. 
THE COURT: I know. I understand that, but I 
want you to try a little longer. 
Come back tomorrow morning; and the same instruc- 


tions as I gave you yesterday, overnight. 


(Adjournment at 4:42 p.m.) 
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10:00 a.m. 


(In the robing room.) 


MR. STEAI : i have an anplication 

In view of the fact that there was 
Francis Wherrity’s statement which was made 
stein during his ri cr ets cage jas a ruling 
against him. 


COURT: You 


against him. And then, dispite .. ; wling, 


ceeded to get up in his summation an!.say, “1 offer this 


statement.” It's their statement. ‘hey won't Let me put 


. 


this stalement in evilence. 


Tm COURT: Did you Say that; SLF? 
MR. GOLDSTEIN: Tudge, T really can't 
that IT usad. 
THE COUNT: tl direct the revorter to look in 
summations if that is donc. “hat, of course, 
outrayjcous LLL. si that, counsellor. 


STRANI: Your lonor, in view of that I would 


REPORTERS U.S. COURTHOUSE 
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move respectfully to reopen the record and 


offer in evidence the statement of Wherrity, 


THE COURT: Well, that's something 


else, It will wait. 


%*eee#testeteinteine 


(892) 


THE COURT: All right. Now, this morning, after 


10 


11 


12 


13 


14 


18 


19 
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a while, I am going to call the jurors in and I am going 
to ask them if they still disagree, and if they say they 
do, I propose to declare a mistrial. 

MR. STEARNS: Your lionor, before you do that, 
may we please -- may IT please, in view of the comment of 
counsel -- the second offer in front of the jury during 
summation -- may I please be permitted to introduce this 
sinkenons in evidence which, of course, Mr. Goldstein can 
have no objection to since he offered it himself twicc 

THE COURT: Dc you object to that? 

MR. GOLDSTEIN: Yes, sir. 

"IR. STEARNS: May I offer this statement in 
front of the jury and let him, before this jury, refuse to 
have this statement in evidence? There is nothing improper 
about this, your flonor. 

MR. GOLDSTEIN: It absolutcly is improper. 

THE COURT: I want to find out what was dione 
about it, first in the summation; and secondly, in che 
record at the trial. 

I will tell you this: Inasmuch as this jury bh.s 
served not only two weeks but two or three cays this wee’, 
they arc beyond their time; is that right, Mr. Farley? 

THE CLERK; Yes, Judge. 


THE COURT: And T think it ‘ight be unfair to 
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hold them. So, is the maintenance and cure is to be tried 
now, then I think that there should he a new panel with a 
selection made, and if it's to he tried, I assumer-and 

tell me if I'm wre.g -~- £ assume that each side will consent 
that all of the hospital records be admitted in the main 
trial and be deemed in evidence. 

MR. STEARUS: Your Honor, we cannot try and 1 
anne object to a trial of the maintenance case without 
submitting it tc the same jury. There has ben a lot of 
medica. testimony --Dr. Seaman and rn -- ahout the man's 
condition, about the man's condition during various periods 
of time. 

THE COURT: You heard me say that it might be 
unfair to the jury to keep them. Wow, do you want to keep 
them? Is that your insistence? 

MR. STEARNS: My insistence is one, that the 
Same jury who hears the main case, hear the maintenance 
case; two, tha‘ if the jury is deadlocked on the mainte! 
ance casi that the issue of maintenance and cure not be 
submitted to them. 

THE COURT: Well, it could be submitted and 
I could declare that it should he submitted to another 
jury chosen. That's under 46(b). 


MR. STRARNIS: Yes, sir, but this would’ require 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FU rY “ARE, NEW YORK. NY CO 7-4580 


eblm 118 
recalling two doctors. 

COURT: Well, I can adjourn the trial of the 
maintenance and cure case until the retrial of the main 
case. 

MR. STEARNS: That is what lt would respectfully 
request. This is the very tail end. It will be very brie: 


in any event, whether it's with this jury or a later jurv; 


but I think the important thing here is and I would ask 


that Mr. Barron please review his notes on the summation 
and Mr. Goldstein made great issue of this statement before 
the jury after the Court had ruled, and in view of that, 

IT now offer the statement in evidence, and T think if the 
statement -- 

THE COURT: This hasn't becn marked, even, for 
identification, has it? 

MR. STEARNS: .It has not, but it's also annexed 
to the asswers to interrogatories and it's exactly the 
statement 

THE COURT: Did you offer it @uring the trial? 

MR. STEARNS : fia: not, Six. I objected to it 
then and my objection was sustained. lie offered it during 
the trial of the casc. Ie proposed first to read from it. 

THE COURT: Can you pinpoint the tine at all? 


Was it during somebody's testimony? 


896 
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2 MR. GOLDSTEIN: It was during the time that I 
3 read the answers to interrogatorics. 
4 MR. STEARNS: There is no dispute. Mr Goldstein Me 
| 
5 agrees, I think, that he attempted to read the statement | 
6 | of Wherrity as part of the answers to interrogatories. I | 
7 objected at that time. | 
8 MR. GOLDSTEIN: And your ilonor sustained the objec- 
9 tion. | 
10 MR. STEARNS: Right. Desnite the fact that the 
| 
11 objection to the statement had been sustained during the 
12 | summation, Mr. Goldstein, in an emotional moment during 
13 ! his summation, said "I have this statement. JI have offered | 
14 | this statement. It is the defendant's statement.” | 
15 || THR COURT: All right. Let the reporter go out | 
16 and sit down and gee if he can find the part in the summa- | 
17 | tions wherein allegedly, according to Mr. Stearns ~-- 
18 MR. STEARNS: Is there any dispute, Mr. Goldstein? | 
19 MI. GOLDSTEIN: There is a lot of dispute. | 
20 THE COURT:* Well, now, stu, talking about it. I 
21 have dirccted this. Now go and do it. | 
22 MR. GOLDSTEIN: Your Honor allows him to talk. | 
23 I can't get a word in edgewise. | 
2A THE COURT: I didn't know you wanted to, counsel- 
25 lor. : | 
| 
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GOLDSTHIN: Well issuned -- 
COURT: Everyone has to !] heard on it. 
COLDSTEIN: I assumed Cinrle Was supposcd 
to wait until Mr. Stearns finished. 
Wie COUR: Wait a minute. I want to say this: 
If you have any objection to Mr. ‘ron looking for this, 
I shall overrule it. 
MR. GOLDSTEIN: I do have an objection. I have 


~ 


an objection to this entire procedure. I have an objection 


to this statement being put in at this time after -- 


TIE COURT: That's another thing. I'm not saving 
about that. I don't see how you can have any ob ection to 
the reporter looking for it. 

COLDSTII: Because, your Honor, what 
Stearns fails to tell your Nonor is iiat after I made sove 


mention of that--and I don't remember my exact words~~-your 


Honor told the jury to disregard 
Till COURT: All right. - the reporter 
that area and come back and read 
(Pause.) 
THE COURT: The reporter will reau, please, the 
area,of the’ summation by Mr. Goldstein, in question. 
(Record read.) 


THE COURT: Let me say that that was definitely 


22 
23 
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an improper remark in the course of your summation. 


Now, on the other hand, this statement -- Francis 


Wherrity's statement, I don't have any number on it, Mr. 


Stearns, and as I recall it -- dia you ever offer it? 


motion to 


MR. STEARNS: No, Sir, I did not. 

THE COURT: All right. ‘Then I cannot grant your 
submit this to the jury now. 

MR. STEARNS: May I -- 

THE COURT: Wait a minute. It's denied. 

Now, what more do you want to say? 


MR. STEARNS: I understand. May I be permitted, 


in view of the absolute prejudice that Mr. Goldstein engen- 


dered by 


summation 


improperly re-offering this statement during his 


to which I had no reply, in persisting, during 


his summation, after he had been instructed --- 


I want to 


fNE& COURT: What do you want me to do? 
MR. STEARNS: I want you to call the jury back. 


get up and offer the statement of Mr. Wherrity 


and I want to have Mr. Goldstein, if he wants to, to have 


him say no. 


THE ‘COURT? Na, ZF feel x shouldn't, I cannot and 


I will not do that and that. 


MR. STLARNS: I will say that -- 


THE COURT: ‘lait a minute. Won't you please. 
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I want to speak once in a while and not he interrupted. 

That may be some reason for a new trial as far 
as you are concerned. That's about all it is. It's a 
thing, Mr. Goldstein, that if there were any attention paid 
to contempt charges, would be ground for contempt, counscl- 


ler. I will tell you that right on this record. They don't 


pay any attention. In effect, the Supreme Court and the 


dulees of appeal of this country have abolished contempt. 
ee ee He HH HH OF 
(908) THE COURT: And lastly, I will say that they 
must disregard any reference by counsel in the summation 
tc the statement of jeaisitie) 
Now that’s it. 


MR. GOLDSTEIN: Judge, you have already stated 
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that to the jury. Why should your Henor raise that again? 
Your ilonor stated it -- 

THE COURT: Well, I shall refer to: it then. 2% 
Shall say as already stated, so and so. I am going to 
Say that much because of this difficulty. 

All right, gentlemen. Get the jury. 

(In the courtroom.) 


(The jury entered the courtroom. ‘time Noted: 


ht 


9:50 asm.) 

THE COURT: Madam Forelady, I reccived your note. 
I have been trying to get the inforiation together fron 
various sources. 

In the record, now, as to the dates that you 
mentioned, 1967 through 1975, there is no evidence, so I 
cannot get you anything. 

Now, as to the other features about which some 
evidence has been collected, I have a statement prenvared 
with the consent of both sides, and Lhe Court Exhibit 9, 
which I will hand to you which tells when the dates were, 
on which the plaintiff worked. 

The third thing is this: 1{ should read Questions 
6 and 7 and the answers thereto from the interrogatories. 


These were interrogatorics propounded by the nlaintif’ te 


the defoudant. 
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No. G question is: "State the rating of the 
| 


F | 
Plaintiff aboard the vessel and his monthly rate of earnings, 


both base and overtime." 

No. 7 question is: "Set forth the total base 
and overtime wages earned by the plaintiff during the 
voyage involved herein, and in addition thereto, annex a 
" 


copy of cine earnings sheets and wage vouchers. 


Now I will read the answer. 


No. 6: "AB, base pay $506.41 per month; overtime 


$3.44 and $4.01 per hour. 


No. 7: “Base pay $101; overtime $47.57." 


I staced that I have already given you the testi- 


mony of the plaintiff about the $500 per month. 

MR. GOLDSTEIN: Your Honor did not. 

THE COURT: All right, I will do it now, then, 
counsellor. 

$500 was sieicsidieainltaace so ho said; and $409 the 
overtime. It's in the answer anyway. 

Now lastly, I merely restate what I said during 
the course of the summation by plaintiff's counsel: that 
you are to disregard any reference to the statemont of 
Wherri' vy. That was not admitted into evidence. 

Now I shall hand, then, Court Exhibit 9 to you. 


That's all I think I have to give you. I have read the 
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answers to the interrogatories. have told you about 
testimony of the plaintiff, and that's it. 
You may retire. 


(The jury left the courtroom. Time notect: 


(The jury entered the courtroom. Time noted: 


LE:SO-a.m.) 


BY THE CLERK: 


@) Madam Forelady, have the jurors agreed unon a 
verdict? 

A We have. 
iow do you Question 
No. 
How ¢ find Question 
Yes. 
llow find Question 
ilo. 

Question 

No. 
Ilow do Question 
Yes. 
llow do Question 
$8500. 


llow do “oO Question 


eblm 135 

A No. 
How do you 
Yes. 
@) How do you 
$16,500. 
How do you 


A No. 


iO 


How do you 
didn't 


We 


THE COURT: 


THE COURT: 


FO ¥Y 


answer 4B because 


It's not contingent on that. 
low about C? 


C is on the same basis, 


ms 


find to Question No. 


find to Question 


find to Question 


find to Question 4B? 
it's -- 


Well, you have to answer it. 


contingent on 4A. 


They don't have to answer 4B or C 


17 | Q Ladies and gent!°men of the jury, listen to your 

18 | verdict as it stands sinacemiied | 

19 You say you find to Question No. 1 a verdict of | 

20 | no. | 

21 To Question No. 2, a verdict of ves. | 

oe To Question No. 3, a verdict of no | 

E | 

23 To Question No. 4, a verdict of no. 

24 To Question No. 1A, verdict of yes. 

25 To Question 1B, a verdict of $8,500. ' 
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To Question 2A, a verdict of no. 
To Question 3A, a verdict of yes, 
TO Question 38, a verilict o! $16,500, 
To Ouestion 4A, no. 
And so say you all. 
(All nodded in the affirmative.) 
THE COURT: Poll the jury, please. 
You better take the liability questions and 
pause before you go to the others. 
(The jury was polled and all nodded in the affirm- 
ative.) 
TUE COURT: Now go on to Part 2. 
(The jury was polled and all nodded in the affirm- 
ative.) 
THE COURT: Very well. than: you for serving in 
this somewhat unusual case, and I suppose you have finished 
your term, 


MR. GOLDSTEIN: If your Nonor please -- 


THE COURT: Just wait a minute, will you please. 
C'm doing Something. I don't care to be interrupte. 

MR. GOLDSTLIN: I'm sorry, sir. 

THE COURT: They have been PpOlled and I'm look- 


| 
ing at the original. | 
I'm discharying the jurors, gentlemen, at this | 


| 
914 914 | 
| eblm 137 
° 2 time because of the arrangement that the maintena»ce and 
3 cure item will have to be adjourned, gentlemen, in accord- 
4 | ance with your wishes. | : 
| 
5 i AR. STEARIS: No, sir. 
6 MR. GOLDSTEIN: No, sir, that was not in accord- 
1} : 
: a ance with our wishes. 
8 TUL COURT: I will discuss it in the absence of | 
9 | the jury. | 
10 I will have to ask you to stay a little while | 
: | 
1] in the jury room. You may retire. 
| 
2 (The jury left the courtroom. Time noted: 
| 
13 || 2.€9 o'clock noon.) 
14 TUL COURT: First I want Lo get through with | 
/ 
15 | this verdict, if you don't mind. | 
| 
16 | Now check me with yours and.I will tell you wi:at | 
17 I have on the original: | 
. 
18 | 1 is no. | 
! 
19 | 7:28 yes. | 
20 3 is ne. | 
| 
21 i ne. | 
2 Tare 23 | 
23 1A is yes. 
24 1B is $3509 
25 
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3B is $16,500. 

{‘N is no. 

And since that is so, the other questions of 
4B and 4C need not be answered. 

The verdict is signec by all six of the jurors. 

As I see it now, gentlemen--you correct me if 
t'm wrong ~- I shall direct a verdict for the plaintiff 
here in the sum of $8500 plus $16,509, for a total of 
$25,00C. 

Accordingly, that is my direction to the clerk. 

Now first, is there any motion by anybody? 

MR. STEARNS: Your Honor, I want th2 statutory 
ten days, please, for motions. 

THE COURT: ‘Well, ten days to submit papers, 
counsellor? 

MR. STEARNS: That‘s correct. 

THE COURT: The motion -- what is the motion? 
Let's know today what the motion is. 

MR. STEARNS: The motion will be to -- 


THE COURT: Just what it is. 


MR. STEARNS: All right, if I am directed to make 


a motion now, with leave to submit papers within ten days, 


fine. 


Since there was a "No" answer, 2B is unnecessary. 


840 


Since there was a "? answer, 2B is unnecessary. 


6,500. 


And since that is so, the other questions of 
4B and 4C need not be answered. 


The verdict is signee by all six of the jurors. 


As I see it now, gentlemen--you correct me if 


I'm wrong -- 1 shall direct a verdict for the plaintiff 


here in the sum of $8500 pius $16,509, fora total of 
525, 0060: 


Accordingly, that is my direction to the clerk. 


Now first,. is there any motion by anybody? 
MR. STEARNS: Your Honor, I want the statutory 


ten days, please, for motions. 


THE COURT: Well, ten days to submit papers, 
counselior? 


MR. STEARNS: That's correct. 


THE COURT: The motion -- what is the motion? 
Let's know today what the motion is. 

MR. STEARNS: The motion will be to -- 

THE COURT: Just what it is. 

MR. STEARNS: All right, if I am directed to make 
a motion now, with leave to submit papers within ten days, 


fine. 


AFFIDAVIT OF PERSONAL SERVICE 


STATF. OF NEW YORK, 
COUNTY OF RICHMOND | ss.: 


EDWARD BAILEY being duly sworn, deposes and says, th 
deponent is not a party to the action, is over 18 years of 2 
and resides at 286 Richmond Avenue, Statcn Island, N.Y. 


10302. That on the day of (7 » 19 at 
No, cs, ‘ deponent served 
the within «7 

upon At ha > 

the (1 #720 thE herein, by delivering a truce 


copy thereof to h personally. Deponent knew the person so 
served to be the peyspn mentioned and described in said papers 
as the CX4 therein, 


Sworn to before me, 
this | day of / 19 


= 


et a ae Oe eee 


Edward Bailey 


| 


WILLIAM BAILEY 
Notary Public, State of New York 
No, 43-0182945 
Quaiified in Richmond County 
Commission Expires March $0, 197 


